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Cost of Living DOWN. For the first time since August, 1956, the cost of 
living index of the Bureau of Labor Statistics went down. The 
drop was 0.2 per cent between July and August. The all-items 
index was 123.7 (1947-1949 = 100). Retail prices as measured 
by the National Industrial Conference Board’s index remained 
unchanged, however, in August. This index showed its first dip 
in two years in July. The NICB puts the purchasing power 
of the consumer dollar at 93.1 cents (1953 dollar equals 100 
cents) and the Bureau of Labor Statistics puts the purchasing 
power of the dollar at 80.8 cents. 
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Industrial UP. The Federal Reserve Board’s index of industrial pro- 


duction increased three points in August to 137 (1947-1949 100) 
Production This rise means that more than one half of the decline from 
August, 1957, to April, 1958, has been recovered. 

In August, output of both durable and nondurable manu 
factures and of minerals rose further, and utility output of 
electricity advanced to a new high. Steel ingot production, at 
61 per cent of capacity, showed more than the usual seasonal 
rise from July, and in the second week of September operations 
were scheduled at a 65 per cent rate. Coal and crude oil pro- 
duction rose more than 5 per cent in August, and output of 
most other major materials for manufacturing and construction 
uses was considerably higher than last spring when inventories 
were being liquidated rapidly. Auto assemblies were sharply 
reduced in August by model-changeovers. 


UP. The composite SEC index stood at 357.6 on September 
15. Short-term interest rates rose very sharply from mid- 
August to early September; the Treasury bill yield increased 
to nearly 2.35 per cent. Yields on United States Government, 
corporate, and state and local government bonds also rose 
sharply, and yields on long-term issues were at or close to the 
1957 highs. Meanwhile, common stock prices reached a new 
high for this year. 
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UP. The increase in average weekly earnings in manufactur- 
ng in August was slight, but this is still 73 cents above 
evel of a year ago. Average weekly ea 
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1955 956 


UP. Total employme: 
unemployment declined. Tota 
and unemployment is 4,699,000 

By 1960, the popul 
to 
To 
nee 
we | 
complish th 
workers in the labor force than we 
trouble finding 10 million workers 
trouble finding the kind of workers 
technology will require. 

Improvement continued in the 
major sectors of the primary metals 
ployment rose 

Insured unemployment under 
in August while the volume of in 
the temporary unemployment compen 
tinued upward. There are now 650,000 cove 
programs and more than one third of tl 
occurred in California and Ohio. 


Of every 100 jobless persons durit 
> 


from manufacturing industries tr 
and service industries accounted f . rkers 
respectively, and ano ‘r Y¥Y were constru 1 bout 


15 of every 100 unemployed were in« 


seekers who had no industry attachment 


ers under 25 vears accounted for 38 out 
; 


unemployes This group includes the summer 
other young people over the age of 14 coming 
market. Workers 65 years of age and over 
the lowest rate of unemployment. 
The new collective bargaining agreement between 
Motor Company and the UAW was signed September 17 
continues an annual improvement factor for hourly wage rates 


of 2.5 per cent or 6 cents, whichever is greater, and a cost-of- 


i 


living escalator clause similar to that in the prior agreement 
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Personal UP. Wages and salaries account for the rise of $1.5 billion 
in August (seasonally adjusted annual rate). This figure does 

Income not include the lump-sum retroactive payments to federal 
employees. 

Spendable earnings of factory workers are about the same 
as a year ago. Spendable earnings are computed by deducting 
social security and federal income taxes from gross weekly 
earnings. For instance, when the gross average weekly ear 
ings are $83.53, spendable earnings of a worker with no depend 

ents are $68.48, and the spendable earnings of a worker t 
three dependents are $75.90. 

In 1929, transfer payments were about 2 per cent 
sonal income. Transfer payments are monies disbursed to indi 
viduals for which they render no current service, such as social 


Of per 


insurance, public assistance and veterans benefits. During the 
first five months of this year, according to the National In 
dustrial Conference Board, transfer payments were at the 
annual rate of $24.5 billion, or more than 7 per cent of personal 
income. More than 60 per cent of all the transfer payments 
are social insurance benefits. 
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Construction UP. Private nonfarm housing starts (seasonally adjusted) 
rose slightly in August to an annual rate of 1,170,000 units 

The value of new construction activity rose to $49.4 billion 

(seasonally adjusted annual rate). Public utility construction 

activity was unchanged. Commercial construction activity de 

creased and industrial continued its decline. A _ substantial 

amount of housing begun for the armed forces under the Cape 
hart program boosted the total public construction figures 


National UNCHANGED. Farm proprietors income rose to about a 
billion dollars (seasonally adjusted annual rate) between th« 
Income first and second quarters of 1958. 

Sales and earnings of United States manufacturing corpora 
tions in the second quarter of this year were higher than they 
were in the first quarter. Second quarter 1958 sales reached 
$74.4 billion. Profits after taxes stood at $2.8 billion. Sales 
for the first quarter were $72.5 billion, and profit after taxes was 
$2.5 billion. Profit after taxes per dollar of sales was 3.8 pe 
cent, and the annual rate of profit after taxes to stockholders’ 
equity was 7.8 per cent. The greatest improvement in profits 
in the second quarter occurred in the group of manufacturing 
corporations with assets under $10 million. 


October, 1958 @ Labor Law Journal 





LABOR 
LAW 








JOURNAL 


October, 1958 





Vol. 9, No. 10 


A COMMERCE CLEARING HOUSE PUBLICATION 


ANALYSIS OF THE FEDERAL LAW GOVERNING 


Political Expenditures 
by Labor Unions 


By JOHN F. LANE 


Section 313 of the Corrupt Practices Act makes it a crime for any 
union ‘‘to make a contribution or expenditure in connection with any 


[federal] election."’ 


However, the author points out that unions 


have spent vast sums of money on federal elections, and there have 
been only four prosecutions for violations of the section instituted 
by the government, none of which have resulted in conviction. The 
legal ramifications present are carefully examined in this article. 


“/ NE CANNOT DRAW a line between 
bargaining and politics.” This state- 
ment was made by counsel for the UAW- 
CIO in the course of his argument before 
the Supreme Court of the United States in 
supporting the union’s position in the cele 
brated union political spending case of U. S. 
v. UAW,’ more fully discussed later herein. 
UAW counsel is 
revealing. It 


Che full statement of 


highly significant and most 
follows 

“For a hundred years, if Your Honors, 
please, we have been engaged in political 
Our own union Constitution, from 
One cannot draw a 


Bar- 


activity 
its first day, urges it. 
line between bargaining and politics. 


gaining is supplemented by legislation 
legislation is supplemented by bargai 
“Now, you cannot split 


bargaining tab 


egislatior 
bargaining 
Blue Cross and Bl 


gress we ask for 


shield and at t 


to supplement it 


“In Congress we get unemployment 


pensation, and at the bargaining 


supplement it with supplementary 


ployment payment This is as 
you have here, the bargaining and t 
lative process.” ° 


House 


his statement was made re- 


“Labor dominates the 


sentatives !” 





' 32 LABOR Cases { 70,534, 352 U. S. 567 (1957). 
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? Pages 82 and 84 of the official transcript of 
the proceedings before the Supreme Court of 
the United States on December 4, 1956 
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The author is a partner in the Washington law firm 
of Gall, Lane and Howe. This analysis was prepared 
for clients of that firm, who, because of the im- 
portance of the subject, have permitted its publi- 
cation. Grateful acknowledgement for assistance in 
the preparation of the text is made to the author's 
associates, Jerome Powell and Joseph G. Butts, Jr. 





cently by Congressman Ralph W. Gwinn 
who has served for many 
House Committee on Labor. He continued: 

“A total of 176 Members of the House 
have benefited from labor campaign con- 
tributions, free political campaign assistance 
such as radio and TV time, extensive pub- 
licity in the labor press, scores of voluntary 
workers, doorbell ringers, telephone work- 
ers, etc. These 176 Members are strategically 
located on various legislative committees 
where they can best carry out the demands 
of labor. . . . In addition to these 176 
Members—the hard core cf labor strength 
—there are many more vacillating Members 
where Labor legislation is invoived.” 


years on the 


The Federal Corrupt Practices Act makes 
it a crime for any labor organization, or 
corporation, “to make a contribution or ex- 
penditure in connection with any [federal] 
election.” * Yet official reports show that 
vast sums have been spent by labor groups 
in connection with Congressional and Presi- 
dential elections.* According to Mr. Gwinn’s 
estimate, spending by labor groups for ac- 
tivities of a political character averages the 
staggering sum of $62 million per year. It 
has been reliably reported, for example, that 
unions buy over 2,000 quarter-hour periods 
on radio and television every week.’ 

The plain terms of the law seem to clearly 
cover such expenditures, yet the government 


Chase Ltd., Photo 


has found that it is “almost impo 
tainly impractical, to pr 
The Department of Justice 
that in every case tried under this law, “ 


been frustrat 


secute 
frankly 
cessful prosecution has 
How have labor organizations been 
frustrate every attempt by the Units 
Government to prosecute under this 


able 
1 States 


law? 


What does the statute say? 
it not say? 


What has been the attitude 
Has the 
as three justices have conten 
certain political expenditu 

ing them out of the 


The members of the 
criticized the majority for 
emasculating the statute” in order 
facing the constitutional question 
the constitutional question? 


with respect to it? 
} 
a 


section ? 


same 
“Trew 


What, if any, political activities 


unions are now prohibited by federal 


These are some of the questions 


will be discussed in this paper. 


The Statute 

The statute——The text of Section 313 of 
the Corrupt Practices Act (also codified as 
Section 610 of Title 18, United States Code 





218 USCA 610; Sec. 313 of the Corrupt Prac- 
tices Act. 

* Official reports to federal authorities do not 
cover such spending in state and local elections. 
However, in 1954 “‘top-echelon”’ political spend- 
ing alone amounted to $2,057,613. Brief for the 
United States, U. S. v. UAW, p. 46. See ad- 
dendum, p. 739. 

5 Daily Labor Report, April 29, 1958, p. H-2. 

* Testimony of Warren Olney III, Assistant 
Attorney General, Criminal Division, Depart- 
ment of Justice, Hearings before the Subcom- 
mittee on Privileges and Elections, United 
States Senate Committee on Rules and Ad- 
ministration on S. 636 (1955), p. 210. This was 
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prior to the Supreme Court's decision in the 
UAW case cited at footnote 1 

* Work cited at footnote 6, at p. 203 

* This analysis does not treat the related but 


question of the extent 
to which the legal principles evolved by the 
courts as to the application of the Corrupt 
Practices Act to labor unions may also be 
applicable, if at all, to business corporations 
or their trade associations. That question is 
beyond the scope of this paper, as is the no-less 
important-question regarding the remedy or 
remedies, legislative or otherwise, appropriate 
to resolve the substantial public interest prob- 
lems disclosed by this study. 


October, 1958 @ Labor Law Journal 


legally distinguishable 





of Laws), with the portions particularly 


pertinent here italicized, is as follows 


“It ts unlawful for any national bank, or 
corporation organized by 


any law of Congress, 


any authority of 
to make a c 


or expenditure in connection with any elec 


ntribution 


tion to any political office, or in connection 
with any primary election or political con 
vention or caucus held to select candidates 
political office, or for 


whatever, 


tor any any cCorpo- 


ration any iabor organisation 
to make a contribution or expenditure in con- 


nect ry election at which Presidentia 
and Vi residential electors or a 


Senator or 


Commissioner t 
mnection wrth 
d 


regomag 


political committee, 


or receive any 


mm prohibited by this section 


‘Every corpo 10 labor oraganization 


hich makes miribution or expenditure 
section shall be fined 
than and every 
§ any corporation, or 


organization, who 


contribution 


; 
| 


r expenditure corpo- 


abor "ganization, as ne cast 


may be, who accepts 


ceives any contribution, in violati 


section, shall be fined not more 
or imprisoned not more on 
both; 


and if the violation was willful, 


be fined not more than $10,000 or imprisoned 
more than 


organization’ 


not two years, or bot! 


the ‘labor 


purposes of this section 


means many organization of 
any kind, or any agency or employee repre- 


sentation committee or plan, in which em 
ployees participate and which exist for the 
whole or in of dealing wit! 


purpose, in part, 


employers concerning grievances, labor dis 


putes, wages, rates of pay, hours of employ 


ment, or conditions of work.” 


; 


Thus, the statute plainly and unmistakably 


makes it a crime for a labor organization 


its officers “to make a contribution 


*Including a ‘“‘delegate’’ such as the present 
delegate from Alaska, and a ‘resident commis- 
sioner’’ such as the resident commissioner in 
Congress from Puerto Rico 

"See definitions, 18 USCA 591 This would 
seem to include the furnishing of union quar- 
ters, personnel, etc 

“A further separate but not unrelated pro- 
vision is also found in 18 USCA 608, which 
makes it a criminal offense as to ‘“‘whoever’’ 
makes ‘‘contributions'’ of more than $5,000 in 
any year in connection with any federal election 
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expenditure in connection witl 
eral } election.” 

What the statute says.—Th« 
vides in brief but comprehensive lan 
that it is | 


zation, 


Statute 
unlawful fo 
or any cor 
make a contribution 
nection wit! (1) any 
President 

be voted on 2) 


political conventi 


didates for 


union, 
corporat! 
zation, whi 
expenditure 
organization, 
lation 


impris 


prohibition 


Cast 


18 US¢ 


actors, sec 


What the statute does not say. 
mindful of Holmes’ 
“words are flexible,” * one fai 
, : 


ianguage 


Justice 


im fhe 
prohibition the 
(1) 
said” 
tary bdsis” 
union dues 
2) For 


“active electioneering it nevertheless 


activities 


whoever’ 
tising which 
the benefit of 


purchases goods or adver 
directly or indirectly inures to 
any federal candidate or his 
political committee It is further provided 
that as to violations of this section by an asso- 
ciation or group of persons, the officers, direc- 
tors or managing heads shall be punished 
However, no instances of prosecution under this 
20-year-old statute are reported 

% See Justice Frankfurter, Some 
on the Receding of Statutes, p. 19 


Reflections 





publicize “the record of particular candi- 
dates on economic issues.” 

(3) For political broadcasts without an 
“intent to affect the results of the election.” 


(4) For television broadcasts admittedly 
designed to influence the votes of union 
members but which do not reach “the pub- 
lic at large.” 

(5) For so-called “educational” programs 
dealing with political issues. 

(6) Made through what might be called 
“front” organizations such as the AFL-CIO 
Committee on Political Education (“COPE”). 

(7) For publication of election campaign 
material in union-owned newspapers for dis- 
tribution to union members or purchasers. 

The significance of emphasizing the total 
failure of the statute to make any provision 
whatsoever in these respects will appear 
when the statute is examined after it has 
been “illuminated” ” by the Supreme Court. 
The fate of the statute at the hands of the 
courts will be considered after considering 
the purpose and scope of the statute as 
spelled out in its legislative history. 


History of Statute 


The Supreme Court has said that “ap- 
preciation of the circumstances that begot 
this statute is necessary for its understand- 
ing.” In the case of Section 313, however, 
its legislative history, as will be seen, has 
been utilized not only for “its understand- 
ing but also for interpreting many of its 
substantive provisions. 


The original statute from which the pres- 
ent law was derived was enacted at the be- 
hest of labor. However, that was 50 years 
ago when labor’s political coffers were rela- 
tively bare. The original act was passed in 
the wake of charges that vast political ex- 
penditures were being made by “the great 
aggregations of wealth”—referring to cor- 
porations—and a plea by Samuel Gompers 
for legislation to the end that “our elections 
shall be free from the power of money.” ™ 


President Theodore Roosevelt joined in 
the effort by advising the Congress: 


“*All contributions by corporations to any 
political committee or for any political pur- 
poses should be forbidden by law; directors 
should not be permitted to use stockholders’ 
money for such purposes bias 


In 1907 Congress passed the original act 
making it unlawful for a corporation “to 
make a money contribution in connection 
with any election at which Presidential and 
Vice-Presidential electors or a Representa 
tive in Congress is to be voted for or any 
election by any State legislature of a United 
States Senator.” (34 Stat. 864.) 

In 1925 the original provision was incorpo- 
rated in and strengthened by the Corrupt 
Practices Act. The Act of 1925 changed the 
term “money contribution” to “contribution” 
and gave the term “contribution” a broad 
definition so as to include, 
things, not only a “money” contribution but 
also “a gift, subscription 
deposit, of . anything of value 
2 USC (1940 Edition) 241 


Thus, insofar as pertinent here, this pro 
vision (Section 313) of the Corrupt Prac- 
tices Act made it unlawful for a corporation 
“to make a contribution in connection with 
any [federal] election.” (2 USC (1940 Edi- 
tion) 251.) As enacted in 1925, Section 313 
did not apply to labor organizations and 
did not cover political “expenditures.’ 


among other 


loan, advance, or 


This, briefly, brings the history of Sec- 
tion 313 of the Corrupt Practices Act up to 
the time of World War II 

The Supreme Court has summarized the 
situation at that time as follows: 


“The need for unprecedented economic 
mobilization propelled by World War II 
enormously stimulated the power of or- 
ganized labor and soon aroused conscious 
ness of its power outside its ranks. War 
time strikes gave 
concentration of 
gains of trade unionism 


rise to tears of the new 

i by the 
Thus, in 1943, 
when Congress passed the Smith-Connally 
Act to secure defense production against 
work stoppages, contained therein was a 
provision extending to labor organizations, 


power representec 


§ 313 of the 


16 


for the duration of the war, 
Corrupt Practices Act ae 


Section 313 as extended temporarily by 
the Smith-Connally Act made it unlawful 
for a corporation “or any labor organization 
to make a contribution in connection with 
any [federal] election.” [Italics supplied. ] 
However, this did not labor unions. 
The very next year, according to Congres- 
sional testimony, there were “enormous fi- 
nancial outlays” by unions in connection 
with the 1944 elections. Various Congres- 


stop 





% See work cited at footnote 12, at p. 25. 

™% Hearings, House Committee on Elections, 
59th Cong., ist Sess., as quoted in the UAW 
ease cited at footnote 1. The original act ap- 
plied to corporations only. 
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% 40 Congressional Record 96. 
*U. 8. v. UAW, cited at footnote 1, at p. 578. 
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All contributions by corporations to 
any political committee or for any 
political purposes should be forbid- 
den by law; directors should not be 
permitted to use stockholders’ money 
for such purposes. 

—Theodore Roosevelt 





sional investigations and reports were made. 
For example, in 1945 a house committee 
reported 

“The scale of operations of some of these 
Without excep- 
tion, they operate on a Nation-wide basis; 
and many of them have affiliated local or- 
ganizations. One was found to have an annual 
budget for ‘educational’ work approximating 
$1,500,000, and other things regu- 
larly supplies over 500 radio stations with 
‘briefs for broadcasters’. Another with an 
annual budget of over $300,000 for political 
‘education’, has distributed some 80,000,000 
pieces of literature, including a quarter mil- 
lion copies of one article. Another, repre- 
senting an organized labor membership of 
5,000,000, has raised $700,000 for its na 
tional contributions 
for political 


Oorganzations 1s impressive 


among 


organizations in union 


‘education’ in a few months, 
and a great deal more 
the same purpose and expended by its local 


has been raised for 
organizations.” 

In 1945 a Senate committee investigation ™ 
among other things, with a complaint 
that extension of Section 313 to 
labor unions, the CIO had _ distributed 
200,000 copies of a political pamphlet in an 
effort to Taft. How- 
ever, at that time the act only referred to a 
CIO contended 
“expendi- 


cle alt. 


despite 


defeat the late Senator 


“contribution” whereas the 
that the 


ture” 


publication involved an 


nm 
and, therefore, was not covered. 


Taft-Hartley 


temporary 


Act of 1947 made perma 
extension of 
purported to 
“expendi 


wartime 
to unions and 
| by covering 


“contributions.” 


However, this was not accomplished with- 
out “a flood of inquiries” during the Senate 
lebate as to what kind of “expenditures” 
would be covered by the proposed amend- 
ment four members of the 
Supreme Court in the CJO the de- 
bates on the 1947 amendment resulted in “a 


According to 


™ 
case, 


™ H. Rep. 2093, 78th Cong., 2d Sess 

* Senate Special Committee on Campaign Ex- 
penditures, 79th Cong., Ist Sess 

” U. S. v. UAW, cited at footnote 1, at p. 580. 

*~U. S. v. CIO, 15 LABOR CASES { 64,586, 335 


U.S. 106. 
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veritable fog of contradictions.” he ma- 
jority members of the Court in that case 
were said to “not place the reliance upon 
legislative history that this opinion evi 
dences, but reach the same conclusion with- 
that “4 


out consideration of history 


However, it seems reasonably clear from 
the Senate that in the opinion of 
the act’s Senator Taft, 


political expenditures would not | 


debates 
sponsor, certaim 
re cove;re d 
For example 

tb ew . unions can some- 
thing like the PAC, a political organization, 


and 


Organize 


receive direct contributions, just so 


long as members of the union know that 


they are contributing to, and the dues which 


they pay into the union treasury 


used for such purposes.” 

(2) “The 
and can charge the 
paper, that is, the 
of the newspaper, 
such matters 
7 he 
dues from the 


union Can issue a 


members for the news- 


members who buy copies 


and the union can put 


in the 


newspaper if it Wants to 


union can separate the payment of 


payment tor a newspaper il 


its members are willing to do so at is, 


if the members are willing to subscribe to 


that kind of a new 


spaper 


(3) Publication of “a bare statement of 


actual constituting a candidate’s 


record and 


speeches “on certain 


“simply quotations” trom his 
subjects” would not 


, ' 2 
vioiate the act 


It also seems 


»enate debates, however 


sponsors were seeking 


prohibition against 
unions as entities 
placed on corpor 
the main thrust 
sors repeatedly explained, was 
the wus¢ ‘ l 
funds 
For examp 

(1) A 
Labor 
for President 


if it 
tributed by 


, 
special 
opposing 


would be 


were supported by 


union members as 


the prohibition is against 


ganization its funds.” * 


using 
(2) “If a lal rganiz 


its member 


\ s 
DY it 


Yi 
l 


funds provides 
1 355 U. S., at p. 119 
22 335 U. S., at p. 159 
*% 335 U.S., at p. 136 
™*% 93 Congressional Record 6436-6437 





payment of union dues to put speakers on 
the radio for Mr. X and against Mr. Y, 
that should be a violation of law.” * 


(3) “I am inclined to think” that a union 
newspaper supported by dues money (even 
if the members understand a portion of 
their dues support it) would have to charge 
subscriptions in order to endorse a candi- 
date—just a a corporation violates the 
Corrupt Practices Act if its house organ 
interferes in a political election.” 


Hence the key distinction appears to be 
the use of the union’s general funds—the 
funds of the union as an entity (in the 
same sense as corporate entities’ funds) 
which the sponsors intended to bar from 
federal elections. The nature of the source 
of politica! expenditures thus aids to recon- 
cile union political activities as between 
those within the prohibition of the statute 
and those outside it. 


As pointed out in the government's brief 
in the UAW case: 

“What Congress particularly sought to 
reach was the union practice of spending 
general funds contributed by all members 
to finance the presentation of a single view- 
point regardless of the diversity of political 
views within the membership.”™ (Italics 
supplied.) 


The historical background of the stat- 
ute has been cited by the Supreme Court 
as indicating that the purpose or “under- 
lying philosophy” of the statute, among 
other things, was “to sustain the active, 
alert responsibility of the individual citizen 
in a democracy for the wise conduct of 
government.”™ Applied to labor unions 
this would seem to support the view (al- 
though the Court has not so expressed it) 
that the act should be construed to encour- 
age individuals to assume their political 
responsibilities rather than to permit the 
responsibility of the individual to be shifted 
to the individual’s union as an entity 


Interpretations of Courts 


The Section 313 prohibitions of political 
expenditures by unions have not received 


quantitative court consideration. Only four 
federal courts—including the United States 
Supreme Court in two decisions—deal with 
interpreting and applying it. There have been 
no successful prosecutions for violations. 
However, as will appear, although the court 


interpretations are few, they go far to make 
the statute unusually difficult to apply. 


The CIO case.—This case (U CIO, 
cited at fcotnote 20) invelved a deliberate 
test of the statute by the CIO and was the 
first to reach the United States Supreme 
Court. The then president of the CIO, 
Philip Murray, directed that an issue of 
the CJO News, containing a front 
statement urging all ClO members to vote 
for a certain candidate for Congress, be 
circulated among members of the union in 
Baltimore and particularly in the district in 
which the election was to be held The 
CIO and its president were indicted in the 
District Court of the United States for the 
District of Columbia. 
the indictment on the 
act was unconstitutional 


S$. 2 


page 


The court dismissed 
ground that the 
rhe government 
thereupon appealed directly to the Supreme 
Court. 

What the Supreme Court held.—A five 
Supreme Court majority (Justice 
concurred 


judge 
Frankfurter 
opinion by Justice Reed, held: 


separately), in an 


“It is our conclusion that 
charges only that the CIO and its president 


published with union funds a regular peri 


this indictment 


odical for the furtherance of its aims, that 
President Murray 
those funds for distribution of this issue in 


authorized the use ot 
regular course to those 


accustomed to re 
periodical and that the 


copies of the 
with the statement 
beginning of this opinion 
Phil Murray urging CIO members t 
for a named Maryland Congressional Candi 


ceive 
described at th« 
[a statement by 


issue 


vote 
date] violated § 313 of the Corrupt Practices 


Act. 


“We are unwilling to say that Congress by 
its prohibition against corporations or labor 
organizations making an ‘expenditure in 
connection with any election’ of candidates 
for federal office intended to outlaw such a 
publication. We do not think § 313 
such a use of corporate or labor organiza 
(Italics supplied.) 


held that 
applicability, 


reaches 


tion funds.” 


The thus 
despite its literal 
prohibit the expenditure of union funds for 
(the 


Court Section 313, 


does not 


the publication of a 
CIO News) used in part, at least, to endorse 


union newspaper 


a Congressional candidate, In so doing, the 
Court was importantly motivated by a de- 
constitutional 


avoid ruling on the 


Indeed, the majority expressly stated 


Sire to 
issue. 





2% 93 Congressional Record 6439-6440. 
2 93 Congressional Record 6437-6438. 
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* Brief for the United States in the UAW 
case, pp. 52-53. 
*U, 8. v. UAW, cited at footnote 1, at p. 57 
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practice of their respective 

. . . labor leaders are . . . becoming in regularly publishing periodical 
more and more involved in political require explicit words in an act 
issues. If we can't disagree without us that Congress 

being disagreeable and if we can't journal, a house o 

debate these issues across the nation, lished by 

| think we have come to a sorry views 

state of affairs in America. = on 


—Fred A. Hartley, Jr. The 
Painters Loca 
Cases § 64,953, 172 


said to be 





and union decision 
of conducting their aftairs, ingly imy 
wdicals advising their members, stock- lormer 
l advan- 
he adoption 
election to office ot 


measures, the gravest broadcast adv 


ur minds as to its tor Taft for 

nomination 

Che minority the Court described this VeTtsement 
treatment of the c: “invasion of radio broadca 
the legislative process by emasculation of emt OF whic! : 
the statute” in order to avoid deciding the “™0" at amen bershiy 


question of its constitutional validity The Second ( 


The minority also points out that the Judge Augustus Hand, 


Court, in holding that the statute does not on principle, to 
forbid unions to participate in elections by that decision [{ 


; 


publishing union newspapers “in regular we have before 

course” although the costs of publishing are the situations 

paid from the unicnus general funds. estab- case at bar thi 

lishes the line of coverage of the statute newspaper and 

without reference to the source of the funds, press or by radio 

that is, whether the funds arise from communicating its 
subscriptions, advertising revenues, returns as by a newspaper of its 
from per-copy sales or from union dues 
or other sources. Rather, said the minority, 


Hence, this c 


. union political 
coverage of the statute and hence the scope -annot nd 1 
: cannot under tl 
of its prohibition is determined by whether , , 
: as prohibited by 


iy “gene the union 
copies of the publication or whether the spe ite; 


other than union members receive iree 


publication “is in regular course” or only to be not p 


The UAW case. 


noted, involved 


in casual or occasional distributions. The 
Court majority made clear that the indict- 


ment did not specify the source of the “CIO : 
which the Supreme 


prohibited by Secti 
Practices Act 
preme Court 

were not alleged to involve union “expendi- 7; S ¢ UAW 


< 


Funds” admittedly used, and that the 1,000 
extra copies of the C/O News shipped into 
the Congressional district of the candidate 


tures for ‘free’ distribution of the paper to Supreme Court hel 

those not regularly entitled to receive it.” political expenditures % 
In further explanation of its holding, the _ stitute a violation of Section 313. 

Court said In the UAW case, the union was indicted 
“Members of unions paying dues and by a Michigan grand jury for having made 


stockholders of corporations know of the expenditures in violation of the 





In an interesting and well-written opinion, 
the district court in this case has sustained the 
constitutionality of Section 313 
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through using general union funds derived 
from union dues to pay for a television 
broadcast urging elections of candidates for 
Congress. When the district court dis- 
missed the indictment on the ground that 
it did not allege a statutory offense, the 
questions involved were appealed directly 
to the Supreme Court under the Criminal 
Appeals Act of 1907, as amended (18 
USCA Section 3731). 


A five-judge Supreme Court majority, 
in an opinion by Justice Frankfurter, con- 
strued the indictment involved as follows: 


“Thus, for our purposes, the indictment 
charged appellee with having used union 
dues to sponsor commercial television broad- 
casts designed to influence the electorate 
to select certain candidates for Congress 
in connection with the 1954 elections.” 


These alleged activities, the Court held, 
would constitute a violation under Section 
313. The Court said that to deny that 
such activity, either on the part of a 


corporation or a labor organization, consti- 
tuted an “expenditure in connection with 
any [federal] election” would be to “deny 
the long series of congressional efforts cal- 
culated to avoid the deleterious influences 
on federal elections resulting from the use 
of money by those who exercise control 


over large aggregations of capital.” 


The Court, moreover, distinguished U. S 
v. CIO, referred to above, on the following 
basis: 

“Thus, unlike the union-sponsored political 
broadcast alleged in this case, the com- 
munication for which the defendants were 
indicated in C. J. O. was neither directed nor 
delivered to the public at large. The organ- 
ization merely distributed its house organ 
to its own people. The evil at which Con- 
gress has struck in § 313 is the use of corpo- 
rate or union dues to influence the public 
at large to vote for a particular candidate 
or a particular party.” 

Although the majority of the Court avoided 
the constitutional questions as being not 
“absolutely necessary” to reaching a de- 
cision in the case, this was because “only 
an adjudication on the merits can provide 
the concrete factual setting that sharpens 
the deliberative process especially demanded 
for constitutional decision.” 

The Court thus clearly indicated that 


even though the offense charged constituted 
a violation of the statute so as to warrant 





New corporate securities offerings in 
the second quarter of 1958 amounted 
to $2.9 billion. This was a 12 per- 
cent decline from the $3.3 billion of 
offerings in the first quarter of this 
year and 11 percent lower than the 
volume of issues in the second quarter 

of 1957. 
—Securities and Exchange 
Commission 





a trial, after a trial and a conviction it 
could further consider the constitutional 
questions in the light of the then facts of 
record. 

A sharply worded dissent of Justice Douglas 
urged affirmance of the dismissal of the 
indictment on the ground that the act, as 
construed by the majority, 
assault on the freedom of political expres- 
sion guaranteed by the First Amendment.” 

The consequence of the remand of the 
UAW case.—On the basis of its decision, as 
above outlined, the Supreme Court remanded 
the UAW case to the district court for a 
trial on the merits under the indictment 
which it had heid to state offences by the 
UAW which were prohibited by Section 313 
This trial, which was jury, re 
sulted in a jury verdict acquitting the union 
—a verdict from which the 
under principles of double jeopardy, 
precluded from appealing. 

Inquiry into 
this result is informative as providing some 
appreciation of the difficulties faced by the 
Justice Department in attempting to suc- 
cessfully prosecute under Section 313 


“is a broadside 


before a 
government, 
Was 


circumstances bearing on 


When the Supreme Court handed down 
its opinion in the //AW case, in discussing 
the advisability of it not then considering 
the constitutional issue, it pointed out that 
mere allegations of an indictment may not 
survive “the test of proof” as on a trial on 
the merits. The Court, thereupon, 
four questions, explaining that they 
suggested “not to imply answers to prob- 
lems of statutory construction but merely 
to indicate the covert issues that may be 
involved in this case.”™” These questions 
were as follows: 

(1) Was the broadcast paid for out of the 
general dues of the union membership or 
may the funds be fairly said to have been 
obtained on a voluntary basis? 


posed 


were 





*®In his concurring opinion in C/O, Justice 
Frankfurter took the position that a lower 
court should be presented with ‘‘alternative 
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constructions of what Congress has written so 
as to avoid, if fairly possible, invalidation of 
the statute."’ 


October, 1958 @ Labor Law Journal 





reach the 
affiliated 


(2) Did the broadcast 


only 


public 


at large or those with ap- 


pe llee 
3) 1 hid 


or simply 


t constitute active electioneering 


state the record of particulai 


candidates on economic issues? 


(4) Did the union sponsor the broadcast 


with the intent to affect the result of the 


election ? 
ourt handed down its 
UAW case, the 
union petitioned the Court for 
urging the 


After the 


opinion an¢ 


Supreme { 
1 remand in the 
rehearing, 
action 
and to rule forthwith upon the constitutional 
petition, the UAW itseli 
significance of the 


Court to reconsider its 


questions. In its 


questioned the tour 


questions posed by the Court for resolution 


at the trial.“ The union said 


‘The opinion of the Court states f 


ints on which ‘may be brought 
to the surface’ by a 
p. 24). On at 


now 


matters 


trial (slip opinion, 


least two of these 


matters are already clearly at the sur- 
indictment 


petitioner has 


alleges, 
denied, that the 


broadcast was paid for out of the 


face Phe specifically 


and never 
general 
course, a broad 


have 


remaining 


union; and, of 


cast ower 1 commer: tal 


dues of the 
Station must 
The 


Court (whether the 


reached the public at large 
questions posed by the 
broadcast was active electioneering or sim- 
ply a statement of the record of a candidate 
and whether it was intended to affect the 
results of the election), have at 
much significance for determining the scope 
of the statute (Brief for the United States, 
Ppp 18-19) as they do for 


constitutionality.” 


least as 


determining its 
(Italics supplied.) 


In the district court, however, the Su 
preme Court’s four questions were thought 
to be p ssibly indicative of “covert 
involved in the case, and received such fur- 
ther consideration and interpretation by the 


district 


issues” 


judge as to suggest that his in- 
structions to the jury concerning them may 
been importantly instrumental in the 
jury's verdict of acquittal. This invites con- 


have 


Court's 
this 


sideration of the nature of the 


charge to the jury on the remand of 


case 
[wo of the 


four questions are rather 


quickly disposed of. Thus, the UAW, as 





One cannot be unmindful that ‘‘the 
radiating potencies of a decision 
may go beyond the actual holding."’ 

. Lower Courts read the opinions 
of ... [the Supreme] Court with a 
not unnatural alertness to catch inti- 
mations beyond the precise ratio 
decidendi.—Mr. Justice Frankfurter 





hat the 

must 
have reached the public at ddition- 
ally, the ; 


broadcast Over a commerce 


district cour idicated 


that the union also admitted that its broad 
casts had been mad 

affect the results 
enlightening its own members 
court's treatment I 
questions 1s 
extended qu 

jury 


Thus, on the questi 
district cou 


“"Was the 


general dues of the unior 


funds, the 
broadcast 

member 
‘If the 


question had ended there, the an 


swer would be unquestionably ‘Yes’ because 


the plaintiff charges and the defendant ad 


mits that the broadcasts paid for 


+} 


were out 


ie general dues of the union member 
gut mm arriving at hat it thought 
‘ongress must have meant by passing this 


Act, the 


end there. It goes on t 


question doesn't 


Supreme Court 


ask you to deter 


mine not only was the broadcast paid for 


ult of the general du of the 1 n 


bership, but 


mem 


—may the fund d be fairly said to 
have been obtained Jluntary basis?’ 


“If—that last part—if by that is meant 


passing of the hat for voluntary contribu 


tions by individual members approached by 


some committee therwise, . th 


what happened was not volunt 


cause it came ot f the dues There 


no passing of the 


’ anything like tl 
But that the 


I believe word ‘fairly’ was put 


in there for some reasor Che 


1 
i 


Supreme 


Court does not usually use words reck 





* The minority of the Court also apparently 
thought little of the majority's four questions 
It disposed of them summarily as follows (the 
numbering is ours to associate with the four 
questions as above) 

(1) To. ban union political expenditures be- 
cause the minority might object “is indeed 
burning down the house to roast the pig.” 
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(2) The size of an audience is wholly irrele- 
vant to First Amendment issues 

(3) The First Amendment applies to “‘ac- 
tive electioneering’™’ as well as to statements of 
candidates’ records 

(4) “Any political speaker worth his | salt 
intends to sway voters for ‘‘speech is not 
only to inform but to incite to action 
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lessly. It said—and here I quote from part 
of the question— 


‘—or may the funds be fairly said to 
have been obtained on a voluntary basis?’ 


“So in deciding whether or not the funds 
used may be fairly said to have been ob- 
tained on a voluntary basis, you have a 
right to take into consideration the fact 
that these men, in 1954, were delegates to a 
convention just like any other convention 
and just like any They 
represented others. The whole membership 
couldn’t go to the convention any more than 
the whole membership of some fraternal 
organization can go to a convention. They 
send delegates. And at the convention in 
1953 these delegates, acting for the UAW 
membership, voted as they had on previous 
conventions, authority for their governing 
board to use part of the dues for this educa- 
tional program that the governing board 
had used and was preparing to use in the 
future.* 


other delegates. 


“The only testimony on that point shows 
that nobody objected when the constitution 
was passed and the amount of dues was set 
with the use purposes enumerated. It was 
written into the constitution that was 
adopted at that time, that $1.25 of the $2.50 
monthiy dues would go to headquarters and 
out of that it authorized the executive board 
to expend, as I remember, forty cents for 
certain things enumerated therein, among 
them an educational program. 


“Of course, if there had been an objection 
I don’t believe it would have made any 
difference because the majority rules and 
when you belong to an organization I think 
it can be assumed that you know that when 
such an organization has a convention only 
certain delegates—only certain people can 
go as delegates, and they are expected and 
sent to represent you. Oh, you may Say, 
‘These men have to belong to a uwnion. 
They have to pay their dues or they are 
out of a job.’ 


“T thought of that. But there is not one 
bit of evidence here to show that either 
these delegates or the people whom they 
represented had to belong to a union in 
order to hold their job. I tell you very 
frankly that if such evidence had been pre- 
sented on either side I would have admitted 
it, but there is absolutely no proof that they 





Historians are likely to sum up the 
period from 1930 to 1960 as the 
time when the Goddess of Liberty 
was raped by leaders and political 
boot lickers of the labor movement 
and abandoned and disclaimed by 
the men of business enterprise and 
management.—Dwight Payton, NAM 
News, July 25, 1958. 





have 


had to 
consider that 


belong, and you 
lack of pi 
necessary in arriving at your conclu 
whether or not you can say that the 
used for these broadcasts can fairly 
to have come from a voluntary basis.’ 
“Of course, no payment of dues is v 
on the part of everybody who 
You know that— 
said ‘voluntary’; I 
But if 
belong, you have to pay the 


belongs 
any organization 
have probably 


say ‘welcome’. you are going 


dues tha 


assessed. The alternative, of cout 
There is no evidence in 
way or the other on whether yor 
belong to the union. Nothing at all 


to bel mg 


“I would not submit this to you in these 
words had I not analyzed completely, 
think, the reason that the Supreme C 
wrote that question that way. Or if 
find that this fund used 
said to have been obtained on 
basis, then you must find the defendant not 
guity. And if you find it was not so ob- 
tained you have jumped that first hurdle ir 
arriving at the guilt of this defendant.” 

The Supreme Court, of course, failed t 
explain the implication of its further ques- 
tion, namely, that the statements of candi 
records on economic might 


could ‘fairly’ 


a voluntary 


dates’ issues 
have to be distinguished from “active 
tioneering” in the that the former 
might be lawful and the latter might not 
The lower court’s charge on this point, 
however, includes the following statement 


ler 


lon 
elec 


sense 


have also a right to consi 
that these were not speeches made by some 
candidates and paid for by the union. That 
isn't the kind of electioneering that is 
charged. And you have a right to consider 
that the various people who appeared on 
the program didn’t give a speech but were 
asked questions and gave answers. 


ve yu 





% This appears most significant. If union con- 
vention resolutions may establish the voluntary 
nature of union political expenditures and ex- 
penditures from voluntary sources are outside 
the act, unions have a convenient device for 
avoiding the statute entirely. 
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“This, too, appears significant, for no rea- 
son is apparent for the government's failure to 
show UAW’'s known policy on compulsory 
unionism. 
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“But, of course, we must charge you that 
the fact that these were not speeches, is not 
fatal to the Government's case because where 
questions are propounded by a commentator 
in such a manner and 
actually amount to a political speech when 
the answer is given, that would have th« 
same effect as though some candidate had 
made a speech without 


such a way as to 


iny interrogation 

“But in arriving at your conclusion as to 
whether what happened amounted to actual 
electioneering, may consider 
the program took—questions and answers— 
consiler that this 
have been the commentator’s way of getting 


you the form 


and you may also may 


a story over to his listeners 
It was under these circumstances th: 
UAW was acquitted 


questions 


four “ 


hus the 
gratuitously posed by the Su 

Court and the manner of their applicati 
by the district Hi tl 
Justice Frankfurter, the 


court serve to re 


author 


crity opinion of the reme C 


j Su] 
UAW case, 


himself once warned 


“One cannot be unmindful 


ing potencies 


the actual holding Lower 


the opinions of this Court with 
catch inti 


ratio decidendi.’ 


natural alertness to 


yond the precise 


Lower court decisions.—W hil: 


sidered of great 


unportance as prece dent 


decisi 


he 
3 3% 


the following two of 
States 


appear, 


ns 
district courts 
| 


however, to be 


are note 
indicative 
the cor 


— les _ 
great reluctance ot! 


> 


under Section 313. 


S$. v. Construction and General Labor: 

11 Union, 21 Lapor Cases § 66,736, 101 F 
869 (1951) In this case the d 

in part, on the court's 


with respect to the expendi 


| 


turned, ruling tl 
he evidence 


tures involved (such as for the purchase of 


gasoline for a union automobile used in a 
political campaign) was insufficient to estab- 
lish the facts alleged in the indictment be- 


yond a reasonable doubt 

As to the charges that three persons regu 
larly on the union payroll rendered personal 
services in the campaign, the court said 


“Tt 


the Congress intended that its definition of 


seems difficult for me to believe that 


* Johnson v. U. 8., 333 U. S. 55-56 

* A recent decision of a lower North Carolina 
court, now on appeal to the Supreme Court 
of North Carolina, is of major interest as pro- 
viding a new approach to this subject. In Allen 
v. Southern Railway Company, 35 LABOR CASES 
{ 71,667 (May 16, 1958), the superior court, based 
on jury findings that the unions used members’ 
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Minorities have rights which no ma- 
jority should override. Government 
is constituted to protect minorities 
against majorities. Obstruction is 
justifiable as a means of preventing 
a majority from trampling upon mi- 
nority rights until a broad political 
consensus has developed. 


—Senator Jacob K. Javits 





‘expenditure’ should 
narrowly 
Here “ 


of whom 


Court so 
this type 
were 
ie Union, 


ting 


activities, sucl 
and taking vot 
general benefit 


me 


applicable 
to the prese 
labor 
tion (a 
dicted in 
violate 
unlawtul 
money < 
[ fede ral | 


lh 
ine 


election.” 
lenged 
and the validity ictment 

dues for lobbying and political activities and 
that such uses were not “necessary or reason 
ably related to collective bargaining enjoined 
the union from. requiring employees to pay or 
the unions from collecting any money unless 
shown to the court to be ‘‘reasonably necessary 
and related to collective bargaining 
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On the question of whether the statute 
was an abridgement of the freedom of speech 
and press, the court held: 


“The section itself neither prevents, nor 
purports to prohibit, the freedom of speech 
or of the press. Its purpose is to guard 
elections from corruption, and the electorate 
from corrupting influences in arriving at 
their choice.” 


The purpose for which the alleged “money 
contribution” was to be used is not ex- 
plained in the court’s opinion. In rejecting 
the argument that the indictment was too 
vague, the court held that the conspiracy 
charge need not be described with the par- 
ticularity required in cases charging a sub- 
stantive crime. The court, therefore, sus- 
tained the indictment. 


As will have been noted, ali of the court 
decisions as above discussed have been im- 
portantly concerned with the constitutional 
problems which inhere in federal control of 
union political activities. They, therefore, 
merit separate discussion which now follows 


Constitutional Questions 


As will have been noted heretofore, con- 
stitutional problems are at the core of the 
enforcement problems involved in applying 
Section 313. In seeking to understand the 
formidable constitutional obstacles to en- 
forcement it is important to bear in mind 
the nature of the statute itself. 


Section 313 is a flat “across the board” 
prohibition. It unqualifiedly makes unlaw- 
ful all union expenditures in federal elec- 
tions. It does not purport to merely regu- 
late, nor is it a mere limitation. Nor is it 
directed only to an identifiable, given 
specific evil controllable by the Congress. 
Rather, and quite literally, a// union expendi- 
tures in federal absolutely 
barred. 


elections are 


Obviously, most political expenditures re- 
late directly or indirectly to a speech, pub- 
lication or some form of communication 
(television, radio, newspaper publicity, etc.) 
addressed to those whose votes are sought. 
The distinction between prohibiting speech 
and prohibiting an expenditure for speech 
cannot be said to. be substantial. It is for 


this reason that any law that prohibits o1 
abridges the right to engage in these types 
of political activities immediately raises a 
question as to whether it abridges the rights 
of free speech, press and assembly under 
the Constitution. 


The First Amendment to the Constitution 
provides, insotar as relevant here, as follows 


“Congress shall make no law . abridg- 
ing ™ the freedom of speech, or of the press; 
or the right of the people peaceably to 
assemble, and to petition the Government 
for a redress of grievances.” 

In the opinion of five different members 
of the Supreme Court, Section 313 is un 
constitutional.” In addition, a total of eight 
members of the Supreme Court who par- 
ticipated in the majority decisions in 1948 
and 1957 have intimated that unless the act 
could be to avoid a con 
viction in these cases, their only alternative 
would be to hold it unconstitutional 


construed so as 


The only decision sustaining the consti- 
tutionality of the act in its present form is 
a federal district court decision ™ which was 
promptly set aside by the circuit court of 
appeals on the ground that the political ex 
penditures™ there involved 
ered by the law. The circuit court of appeals, 
citing the Supreme Court decision in the 
CIO case, declined to pass on the constitu- 


were not COV 


tional question 


Furthermore, in the C/O case the govern 
ment conceded that the act is in conflict 
with the First Amendment, but argued that 
the Congress has the power to enact it 
under its authority to legislate with respect 


to elections” if necessary to maintain the 


purity of the electoral process 


As previously indicated, in one case the 


Supreme Court has narrowed the coverage 
of the act “to avoid the 


(CIO case) and temporarily 


dangers of uncon 
stitutionality” 
avoided facing the constitutional question in 
another (UAW case) pending a trial on the 
merits 

This was accomplished by invoking the 


traditional rule of the Supreme Court that 


“constitutional affecting legislation 
will not be determined 


of the Statute is 


issues 
if a construction 
possible by 


fairly which 





% “‘Abridge’’ means to diminish, curtail, de- 
prive, or cut off. (See Webster's Dictionary.) 

* Four members of the Court in the C/O case 
in 1948 (two of whom are deceased) and Chief 
Justice Warren, who joined the Court in 1953 
and dissented in the UAW case in 1957. 

* U. 8. v. Painters Local Union No, 481, cited 
above. 
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” For radio time and newspaper ads against 
the nomination of Senator Taft for President 


and the election of certain members of Con- 
gress who voted for the Taft-Hartley Act 
* Citing Art. I, Sec. 4, of the Constitution 


See 335 U. S., at pp. 127-128. 
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Aggregate earnings ot United States 
owned manufacturing plants abroad 
were about $850 million in 1957, 
only slightly lower than in 1956. 

—Department of Commerce 
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*“ Army v. Municipal Court, 331 U. S. 549, 569 


and cases cited therein 
“See minority opinion 

the Court in C/O 
# CIO, pp. 127 


by four members of 
Cf. Justice Holmes’ often- 
quoted statement that free speech may be re- 
stricted to prevent a man from ‘‘falsely shout- 
ing fire in a theatre and causing a panic 249 
U. S. 47 

“ Except 
tors 

= cCIO, pp 

“In 1945, 
amendments 
in a decision which, 


141 


as to the places of choosing Sena- 
121-122 

prior to the Taft-Hartley Act 
the Texas Court of Civil Appeals 


inter alia, upheld a state 
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Some support for the constitutional view 
of the sponsors of Section 313 can be de- 
rived from decisions of the Supreme Court 
in cases such as U. S. v. White, 322 U. S 
694 (1944), and Hale v. Henkel, 201 U. S. 43 
(1906), holding that neither unions nor cor- 
porations, as entities, are entitled to assert 
the privilege against self-incrimination as a 
basis for the refusal to produce documents 
i with the lawful 
court of competent jurisdiction 
this connection, Hague v. CIO, 1 
Cases ¥ 17,048, 307 U. S. 496, 514 


in accordance order of a 
See also, in 
LABOR 
(1939) 


It may be significant, moreover, that unions, 


as entities, are the recipients of important 
legislative benefits, such as the right to act 
as exclusive bargaining agent for any group 
m which the 


majority ( 


union secures the support of a 
this fact, the 
Supreme Court noted in American Communi 
cations Association v. Douds, 18 Lapor ( 

3 (1950) 


{7 65,760, 339 U. S. 382, 401 
“The 

greater 

tremendous iner 


‘Commenting on 


ASES 


individual rights f 


loss 

benefit group results in 

power of the 
representative of the grou the union. But 
And 
when authority derives in part from Govern 
ment’s thumb on tl 
that 


closely akin, in some respects, to its exercise 


power is never without responsibility 
1€ scale s, the exercise of 
power by private persons becomes 
by Government itself.’ 


If it is recognized, then, that unions derive 
their authority, u 


part, from “Government’ 
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Congress may limit the use 
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authority 
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cally or socially 
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Summary and Conclusions 


The statute pr 
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tively simple 
Practices Act 


federal crime for any 
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political expenditures is decey 
Section 313 of the Cor 
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penditure in connection with any 


election.” 


This plain prohibition has been 


statute books for 1] years. During 


period organized labor has spent vast sums 


of money on federal elections. It has 


} 


still additional vast sums t 


the most effective and po 


ganization in the country 


Yet during all the that Section 
has been in e there have been rly 


violations instituted by 


prosecutions 
United 
‘ } 


these has 


States Government 


resulted 


These unquest 
as to why 
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(a) Union “contributions” of general union e constitut 
funds directly to candidates for federal office ute now written 
or their political committees is forbidder 


(b) Regular union periodicals or news 
papers financed from union funds may con 
tain political material and be distributed t 
those accustomed to receiving copies 

not a violation of Section 313 or the situation 

close 
Second ( 
union without 


newspaper adverti 


ADDENDUM “A” 


Nature and Scope of Union Political 
Activities (Per the Solicitor General) 


e intent 


in feder 


commiuttees 

ae eS 

cpended 
} 

ave peen 


members 


Tanenhaus, Labor's Political Spending 
16, Jour. of Pol., 441, 449-45 
* Daugherty and Parrish, The Labor Problems 


of American Society p. 412; Chang, Labor 
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The acceleration of change caused 
by the scientist, engineer, and indus- 
trial executive has created a vora- 
cious appetite for material progress 
throughout the world.—2J. Douglas 
Brown and Frederick Harbison, High- 
Talent Manpower for Science and In- 
dustry (Princeton University). 





House of Representatives. This number, 
of course, does not include all of the State 
and local committees which do not so 


report.” 


CIO-PAC 

“Both the CIO-PAC and the AFL-LLPE, 
the two largest national committees, oper- 
ated through State and local affiliates, which 
were supported through voluntary contribu- 
tions collected directly from individuals 
rather than through union channels. Such 
contributions were divided evenly between 
State and national political committees.” 
The organization and functions of the CIO- 
PAC have been described by its director as 
follows :” 

“The formal structure of the local Poli- 
tical Action Committee varies greatly from 
local to local and from community to com- 
munity. In most instances, the local union 
has a Political Action Committee with the 
president of the local acting as chairman, 
and a specially designated person does the 
actual day-to-day work. If the local is large 
enough to sustain paid officers, the political 
action worker may be a paid employee of 
the local. More often he is compensated 
for time lost from his job because of his 
political action activities. Other members 
of the committee include members of the 
local executive board, shop stewards, griev- 
ance committeemen, and other members of 
the local willing to work. 

“Above the local level there are the city 
and county Political Action Committees 
and the congressional district PAC. The 
city or county PAC parallels, in most in- 
stances, the city or county industrial union 
council, in that it is a delegate body com- 
posed of representatives of locals within 
the geographical area covered by the indus- 
trial union council. The congressional dis- 
trict PAC has no parallel in the industrial 
union structure but it, a delegate 


too, is 

*” Keenan, The AFL-LLPE and How It Works, 
The House of Labor, pp. 114-115; Kroll, The 
CIO-PAC and How It Works, The House of 
Labor, pp. 121-122; AFL-CIO News, Vol. I, No 
17, March 31, 1956, pp. 1, 16 
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body concerned primarily with election of 
the congressional candidate from that dis- 
trict. It exists principally in the large cities 
of the nation represented by a number of 
Congressmen (such as Chicago and Phila 
delphia). 

“The city or county PAC 
political action work within its geographical 
area and selects candidates to be chosen by 
the voters within that Thus mayors, 
councilmen, sheriffs, 
judges, and 
level are supported 


directs the 


area 
city municipal and 
county 
on that 
cording to the 
county PAC 
“The congressional district PAC performs 
function with refer 


other public officials 
oT opposed ac 
decisions the city of 


a similar endorsement 

ence to congressional candidates 
“On the next higher level are 

Political Action Committees 

mittees are often more formal in their 

ture than the city or county PACs 

district PACs in tha 


and pr 


the State 
These com 
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congressional 
have constitutions, by-laws, 
with a fixed 
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pattern 


Political 


in accordance 


ally all states now 
Committees, fi 


constitutions 


rmally e 


ating under and 


AFL-LLPI 
“The organization and functi 
AFL-LLPE been 


director as ™ 


have described 


follows 
LLPE’s 
but still 
district. Geograp! 
setup follows, 


the same pattern as that of 


local 
city, 


“There are 
and principal 
congressional 
organization 
part, 
cal parties. At the same time it 
AFL national, state, 
arrangements 


advantage of 
administrative 


“But it should be understood th. 
Leagues 


Leagues adjust 


ministrative arrangements of local 
are very flexible The local 
their methods of operation to 
ditions of their particular communities. They 


meet the co! 


resources available in thet 


AFI 


and other interests groups—and co 


use all of the 
areas—such as local and CIO unions, 
PAC, 
ordinate the activities of the organizations 
working with them. They 


operate with the established political parties 


will also cx 


under given circumstances 


“The policy committee on the state level 


is usually the State AFL Executive Coun- 


" Kroll, The CIO-PAC and How It Works 
(ibid.), p. 120 

% Keenan, The AFL-LLPE and How It Works 
(ibid /, pp 113-115 
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reimbursed for half of its collect 
Man's capacity for justice makes de- remainder is allocated by national 
mocracy possible, but man's inclina- ters where it is most neede: 

tions to injustice makes democracy 
necessary. —Reinhold Niebuhr 


‘The national 


wing services I 





other politic ally 


The rt 1 body of the State LLPE 


' le ww ] + 7 +} ] ] 
is made ip tf delegates { the 1ocal 
¢ 
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he local LLPE’s. Voting quotas 


in some cases are determined on the basis 


unions and 
capita t ayments to the State 


rganized by area 


(comprising tw ore congressional dis- 
tricts within the state), congressional dis- 
tricts, and city levels. There are also league 
representatives in local unions, union sl 
and plants, and election precinct 
officers of the local LLPE’s are usuall 
and women holding office at a correspo 
level of the local AFL union stru 
‘The local LLPE may either « 
headquarters or share them 
ral trades union. Headquarters 
staffed to perform many he same fur 
ions undertaken by loc political party 


? 
t 
‘ ‘ - , . ’ ; 
headquarters : I : ces the loca 


League publishe it the candidates 
sot 


issues pr te! id : rs, me out 


+? 


it supports, anges their radio programs, 
} 
letters 


and telegrams, an arranges speeches 
throughout the ar t covers. Direct daily 
ters is maintained thro 

| 
anti 


stewa 
formed of 
ar state legislatures; 
members to write to thei 
and legisla ors; to make su 
and their families regis 
and finally, to explain the issu 


ical campaign 


task of coordinating poli activities 
To finance it ogr he national LLPE 
collects voluntary contributions from in- 
dividual union members ocal union shop 
collectors receive from the national LLPE 
office receipt books (printed in triplicate) 
and League tton \ button and the 
ee 


original copy the receipt go to the con- 


8 iii, oil 
tributor and the second copy is forwarded As these excerpt Nake 
Che third copy is mittees selected ca 

; : , a r 
kept by the collector. The money is mailed labor and actively 


to Washington weekly. The state LLPE is wide campaigning 


to national headquarters 
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of communication, not only among the union 
membership but among the public at large.”” 


Reported Expenditures 


“The total extent of the actual contribu- 
tions and expenditures of these committees 
is somewhat obscured by two factors: (1) 
the practice of including many items of polli- 
tical expenditures under the caption of ‘edu- 
cational’ purposes in reports to the House 
of Representatives; and (2) the fact that 
contributions and expenditures made by 
State and local LLPE’s and PAC’s operat- 
ing within a single State were not reported 
to the Clerk of the House of Representa- 
tives national committees main- 
tained such organizations 
subsidiaries of the national organization 
Thus, while in the 1954 national elections 
a total of $2,057,613 was reported to have 
been spent by forty-one labor organizations 
which filed such information with the Clerk 
of the House of Representatives, this is not 


since the 
that were not 


M 


an accurate representation of the total ac- 
tivities of labor in the national political field 
but only top-echelon 
spending.” 


represents political 


COP! 

“The merger of the two principal labor 
federations, the AFL and the CIO, was 
effected in December, 1955. The new group, 
the AFL-CIO, is composed of unions hav- 
ing a combined membership of about fifteen 
million workers.” In line with this amalga- 
mation, the political committees of the AFL 
and the ClO were merged into a new com- 
mittee to be known as the Committee on 
Political Education (COPE). In addition, 
a political program ‘in the Gompers tradi- 
tion’ was adopted, including ‘more intensive 
campaigning for labor’s friends and against 
“= COPE is 


labor’s enemies made up of 


% Wartenberg. Political Action in a Congres- 
sional District, The House of Labor (Hardman 
and Neufeld. ed.), pp. 126-133; Keenan, The 
AFL-LLPE and How It Works (ibid., pp 
113-115): Kroll, The CIO-PAC and How It 
Works (ibid., pp. 122-125) 

™ Tanenhaus Organized Labor's Political 
Spending The Law and Its Consequences, 
supra, pp. 462. fn. 64, 470 

% Of the total amount of $2,057,613 reported 
to have been spent by forty-one labor organiza- 
tions in 1954. all but a small part of the total 
(viz, $1,978.546) was spent by ten political com- 
mittees. Of this amount, the bulk ($1,240,115) 
was spent by the CIO-PAC and the AFL-LLPE 
Most of this money was contributed directly to 
Congressional campaign committees, although 
some was reallocated to State PAC'’s and 
LLPE’'s. The 1954 report of the New York CIO- 
PAC. the only State political committee report- 
ing as a committee operating in two or more 
States, indicates that the committee spent its 
political funds for political meetings, surveys 
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The two-party system is something of 
a rarity around the world. It is firmly 
entrenched only in the U. S., Great 
Britain, Canada, Australia, New Zea- 
land and some parts of Latin America. 


—Challenge, February, 1958 





State AFL-CIO 
national committee 
AFL-CIO Executive Council 
and officers of international unions 


local and 
members, 


committees ot 
and a con 
sisting of the 
Its na 
tional chairman is AFL-CIO president George 
AFL-CIO’'s 


Schnitzler, 


Meany, its secretary-treasurer is 
William F 
and its codirectors are the former national 
directors of PAC and LLPE, Jack Kroll 
James L. McDevitt, respectively. The 
remainder of its staff is 
of nineteen vice-presidents of the 
CHER Fe 


drives as 


secretary-treasurer 


and 
national made up 
AFI 

dollar 


its predecessor committees 


is voluntarily financed by 


were 
half is 
and the 
COPE ‘to 


te 


contributed, used 


state 


Of every dollar 
and 


half is 


by local committees, 
national 


aid worthy candidates for national offices’ 


other used by 
According to its own publications, ‘the pol 
COPE are 
committee ot 


determined by the na 
COPE in the 
AFL-CIO convention’, 
‘endorsements for the 


ic1ies ot 
tional light of 
actions of the " 
though 


House 


al 
Senate and 


will be made by and district 


units ot the Committee’.”* 


State 


Other (Non-Committee) 
a. Union Newspaper 
“The 


groups is by no means the full 


work of voluntary political action 
measure of 
labor's political activities 


y 


“In the first place, this Court’s C. J, ¢ 


decision—that political views expressed in 


of political attitudes, radio and television politi 
cal advertising including radio ‘spot’ announce 
ments. political trailers, posters, pins, bumper 
signs, and other political materials 

* See AFL-CIO News, Vol. I, No. 1, p. 1 
Dec. 1950: Gamser, After Merger—AFL-CIO's 
Program and Problems, Vol. 7, No. 2, Labor 
Law Journal, pp. 73, 76: AFL-CIO News, Vol 
1, No. 13, p. 2, Mar. 3. 1956 

™ Gamser, After Merger 
and Problems, Vol. 7. No 
nal, pp. 73, 76 

*™ What Is Cope, p. 2 (pamphlet of the AFL 
CIO Committee on Political Education): Politi 
cal Memo from Cope, No. 2-56, p. 1, and No 
4-56. p. 1 Political Memo fron 
regular bi-monthly publication of the AFL 
Committee cn Political Education 

” What Is Cope (supra j: and see AFL 
CIO News, Vol. 1, No. 17 16 (March 13 
1956) 

*” What is Cope (supra), p 

** Political Memo from Cope. No. 4-56, p 


AFL-CIO’'s Program 
Labor Law Jour 


Cope s the 
CTO 
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A sharp increase in devastation from 
major industrial plant fires sent total 
property losses from all major fires 
in the U. S. and Canada to a record 
high of almost $350 million last year, 
according to the National Fire Pro 
tection Association. 











An average increase of 9.3 cents an 
hour was provided in collectively 
bargained agreements reached in the 
State of New York during the first 
half of this year—From the New 
York State Department of Labor. 





whose views coincide with the official union 
position. And the experience of the past 
nine years shows that complex and effective 
organizations can be maintained on the 
basis of such voluntary contributions. Union 
labor’s voice has certainly not been siienced ; 
it has hardly been muffled.” 


ADDENDUM *'B" 


Official Government Position Respecting 
Application of Section 313 to 
Certain Political Activities 


In the course of the oral argument before 
the Supreme Court in the UAW case dis- 
elsewhere herein, questioning by 
members of the Court required the Solicitor 
General of the United States to formally 
and officially advise the Court as to the 
government position in connection with 
numerous questions concerning the scope 
of the application of Section 313 to the 
political activities of labor unions. There 
is summarized below our analysis and 
classification of the government’s replies to 
the questions of the Court as developed 
from the official transcript of the argument 
before the Court. 

This material is presented in the belief 
that, particularly in view of the Solicitor 
General’s recognition through his brief in 
this same case of the tremendous scope of 
union political activities (See Addendum 
“A” hereto), the official views of the United 
States as to those portions of those activi- 
ties which are within the prohibitions of 
Section 313 and perhaps, more importantly, 
those portions of such activities which are 
outside the prohibitions of Section 313 are 
highly informative. 


cussed 


Activities Prohibited by the Statute: 

The United States considers the following 
political activities of labor unions when paid 
for out of general union funds to constitute 
violations of Section 313: 

The utilization of nonunion communica- 
tions media to endorse or oppose candidates 
(R. 33). 

Union political ads in newspapers of gen- 
eral circulation (R. 35-36). 
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Union payments to newspaper columnists 
or radio commentators whose job is to pre- 
sent the union position on candidates (R. 41) 

Newspaper columnists or radio and TV com- 
mentators paid for electioneering (R. 41-43) 

Expenditures espousing the cause of politi- 
cal parties (R. 42)—but with the 
tion that this might be within the protection 
of the First Amendment (R. 45) 


reserva- 


Activities not Prohibited by the Statute 


Even though general union funds are used 
for the following political 
United States 


violate Section 313 


1 
activities, tne 


considers that they do not 

Running full page ads in the C/O News 
Letter or other union newspapers distributed 
to union 
candidates (R 


members endorsing or 


30-31) 


opposing 


Ownership and con 
radio station (R. 31) 


Selling union newspapers to 


union subscribers (R. 35, 94) 


Discussion cf legislation or 


others hired 


union leaders or 
pose (R. 45) 
Radio commentator 
AFL for many 
subject of any 


s employed | 


years have not 


government action 


Situations Held to be “Unclear” 


The United States 
penditures for the folk 
in the “unclear” or “grey 
tion 313 

The free distribution or 
into Congressional districts of union news- 
political material, 
ClO case 


union ¢xX- 


wing purposes to be 


considers 


area” under Sec- 


“free throws” 


containing since 


was reserved in the 


papers 
this question 
(R. 34, 94). 

Regular newspaper columnists or TV or 
radio commentators who from time to time 
engage in electioneering (R. 41) 


Newspapers of General Circulation 
newspapers of circulation 


As to 
such as the New Y the 
Washington Post, the the 
distinction that if such a newspaper carried 
a political banner at its own expense, it 


would be in violation of the statute (R. 36, 93) 


general 
wrk Times 


government 


and 
makes 


However, editorials, news articles, etc., 
prepared and published in the regular course 
of the general newspaper business do not 
involve violations of the statute even though 
of a political nature (R. 93-94). 

- Unions, however, as noted above, may 
expend general union funds for union news- 


paper political ads without violating the statute. 


October, 1958 @ Labor Law Journal 





ANNUAL CONFERENCE 


Association 
of State Mediation Agencies 


in cooperation with 


Institute of Industrial Relations 
University of California 


July 14-16, 1958 Monterey, California 


CONTENTS 
The Changing Face of Collective Bargaining Arthur M. Ross 
Trends in the Use of Mediation in Private Industry William J. Fallon 
Mediators and Their Qualifications Julius J. Maneon 
The Mediator: A Neutral, a Catalyst or a Leader? Edward Peters 


Contrasts in the Role of the Arbitrator and of the Mediator 
Fred H. Johnson 


Comments on the Johnson Paper Paul Prasow 
Psychological Aspects of the Mediation Process Evelyn Hooker 
Mediation and the Psychology of Small Groups William H. Knowles 
Psychological Aspects of Mediation Adolph M. Koven 
Challenge to Leadership in the New Industrial Society. Theodore J. Kreps 


Can We Measure the Contributions of Mediation to Collective Bar- 
gaining? Maurice !. Gershenson 


Contributions of Mediation to the Development of Mature Collective 
Bargaining Relationships Richard Liebes 


The Mediator's Responsibilities Eugene M. Purver 





ASMA Proceedings 








Officers 


Association of State Mediation Agencies 


1957-1958 
President: Glenn A. Bowers 


California Department of Industrial Relations 


Vice President: Mabel Leslie 
New York State Board of Mediation 


Secretary-Treasurer: Morris Slavney 
Wisconsin Employment Relations Board 


1958-1959 


President: Morris Slavney 
Wisconsin Employment Relations Board 


Vice President: Mabel Leslie 


New York State Board of Mediation 


Secretary-Treasurer: Allan D. Chisholm 
Michigan Labor Mediation Board 


October, 1958 @ Labor Law Journal 

















Seventh Annual Conference, Association of State Mediation Agencies 





The Changing Face 


of Collective Bargaining 
By ARTHUR M. ROSS 





g) W 
The author is director of the Insti- public empl 
tute of Industrial Relations at the 
University of California, Berkeley. 
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Different unions have very different growth 
prospects. Unions that are operating in 
mature or declining industries and which 
are fully organized have poor growth pros- 
pects unless they can break into new fields. 
On the other hand, there are some excel- 
lent prospects. These include the Teamsters 
with their flexible and fluid jurisdiction, 
Electricians, Plumbers, Machinists and other 
unions operating in atomic energy and elec- 
tronics, and perhaps the state, county and 
municipal workers. As a result of these 
conflicting trends, there will be a shift in 
the relative importance of particular unions 
in the next ten or 20 years. In all proba- 
bility, however, even after this shift a very 
high percentage of total membership wil! be 
concentrated in ten or 12 of the big organi- 
zations. 


A great deal more cooperation between 
unions in the same field is likely. Since the 
AFL-CIO merger there has been little if 
any movement in the direction of merging 
national unions, and there is no reason to 
expect any large number of mergers. Joint 
bargaining policies and collaborative strate- 
gies will, however, be practiced between 
unions in the same industry, such as the 
Amalgamated Meat Cutters and the Pack- 
inghouse Workers in the slaughterhouse 
field, the Auto Workers and the Machinists 
in aircraft, and other unions with related 
jurisdiction. Thus far the amount of talk 
about interunion cooperation has exceeded 
the actual results. In the future, however, 
as collective bargaining units become larger 
and decision-making even more 
centralized, significant experiments in coop- 
erative action will be seen. 


becomes 


Managerial Policy 


Three principal changes in management 
policy affecting the work of the mediator 
can be expected: 

First, there will be the tendency toward 
stronger and better organization among em- 
ployers. Formal multiemployer or industry 
associations will become more prevalent 
than they have been up to now. These asso- 
ciations, of course, are already very promi- 
nent in California (especially in the San 
Francisco Bay area), New York and certain 
other communities. Particularly in indus- 
tries where the employing unit is small- or 
medium-sized, we are likely to move in the 
direction of the European practice, giving 
more importance to multiemployer associa- 
tions. Some of the largest firms, such as 
those in the steel, auto, rubber and oil indus- 
tries, may not necessary ofr 
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consider it 


desirable to organize such associations, but 
in these industries there is an apparent 
trend toward informal collaboration. This 
year, for the first time, we can see it in the 
auto industry; thus far there has been a 
common front among the major auto com- 
panies, which did not exist in 
years. Whether this unity will hold to- 
gether as the time for the models 
approaches and the heat really 
intense is another question, to be 
However, the trend does seem to be in the 
direction of effective consultation 
among large know it in the 
California aircraft industry. Obviously, with 
more among unions, better 
organization of employers, and larger bar- 
gaining units, the drift toward centraliza- 
tion is proceeding apace. It is customary 
at occasions of this type to lament 
type of drift, but inasmuch as my function 


previous 


new 
becomes 


sure 


more 
firms, as we 


collaborati yn 


this 


here is one of prognostication rather 


lamentation, I shall abstain 


Second, management will become 
inclined to make demands upon the un 
I am not take-i 
leave-it policy in collective bargaining whi 
is dificult to 
true 


reterring to a stiff 
square with the concept of 


and the requirements of 


negotiation 


However, there 1s 


the Taft-Hartley Act i 
no reason why management should not seek 


to improve the collective bargaining con- 
tract in its favor where changes seem indi 
cated Looking 
think that in the field of economic 
—wages and fringe benefits—management 


follow 


past 


ahead, there S reason t 
provisions 
a fairly soft policy 
However, I 


aggressive demands 


will continue to 
has in the 
expect 
the part of 


as it decade 


to see more 
management with 


seniority and other noneconomi 


Finally, management private indus 
will continue to oppose the 
white-collar 
Production workers are 


and 


organization 


and professional employees 
generally ors i 
management has learned t 
this fact. However, the 
that when the 
employees join the 
pretty home 
likely to be rather strong in the foreseeable 
future. 


gene ral r¢ 


white-collar or profession 
union, this is hi 


close to hus, resistance is 


Bargaining Procedures and Units 


One of the major changes 
develop during the next 


which may 
decade is in the 


We 


concept of a 


structure of collective bargaining units. 
have been accustomed to the 
single bargaining unit as between a given 
employer and union. I would like to sug- 
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... as... bargaining becomes 
elaborate and complex, the media- 
tor is rapidly becoming an account- 
ant, actuary, psychiatrist and econo- 
mist. —Arthur M. Ross 





gest the possibility that this single unit will 
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way to ouping or complex of units 
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nere are special 
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separate 
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require 
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craft employers; the an 


salaried 
the unsettled economic conditions.” 

[he issue concerning separate bargaining 
rights for the skilled tradesmen in the auto 
may be as another straw in 


If this complex of bargaini 


industry seen 


the 
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wind 
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the timing scheduling gotiations 
will certainly be 
velopment of long-term 
superficially to make the job of negotiators 
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Phe 


contracts seems 


and 


affected recent de 


conciliators a bit easier because they 
have to negotiate or conciliate o1 
every two, three or years. ! 
however, that this illusory 
differentiation of 
trend toward 


and 
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In a recent 


Institute of Geor 


ge 





research director of the Pulp Sulphide and 
Paper Mill Workers Union, painted a dra- 


matic picture of the increasingly elaborate 
collective bargaining system which we have 
been building. Looking ahead to 1977, he 
said: “Many industries will be dominated by a 
few large companies and the employees in 
each one of these industries will be repre- 
sented by one union. Collective bargaining 
in these industries will be marked by more 
and more pageantry, and conducted by 
skilled and experienced men on both sides 
Most of these men will be full-time em- 
ployees of the union and the company 
There will be some seats in the balcony for 
iocal delegates. Two separate spokesmen 
will have had a long acquaintanceship with 
each other and their attitude will be marked 
by real appreciation of each other's prob- 
lems. These collective bargaining sessions 
will be generously seasoned with experts 
of all kinds—economists, lawyers, actuaries 
and others. The negotiations will be im 
pressive. This effect will be achieved in 
part by the use of charts, statistics, and 
economic briefs. In between negotiations 
the process will gather additional prestige 
from the numerous articles, monographs 
and longer writings which will be based on 






transcripts of these proceedings. It is prob- 
able that official government observers will 
be present at many of these negotiations, 
thus lending an air of importance and 
suspense to the proceedings.” 


Paralleling the tendency toward more 
elaborate negotiations is the increasing 
formality and -delay in labor-management 
arbitration. The benefits are not always 
commensurate with the greater time and 
expense, but this does seem to be the trend 


Perhaps the most interesting development 
in collective bargaining procedure is the 
tendency toward the withering away of the 
strike. Although this tendency has not 
proceeded quite as far in the United States 
as tit has in Northern Europe, there is a 
good deal of evidence that the strike is 
rapidly on the decline in the United States 


In the 1930's about 25 per cent of ali union 
members in the United States went out on 
strike each year. This was also true in 
1945-1947. In subsequent years, however, 
the percentage has declined continuously 
It is now down to about 10 per cent, which 
is about the average around the world. In 
1945-1947 an annual average of almost 500 
working days were lost on strikes for every 
100 union members—that its, about five days 


per union member. That figure is now 
down to 163, just about one third of what 


it was ten years ago, and about one half of 
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. . the traditional concept of the 
strike as a prolonged test of staying 
power between the workers and the 
employer is becoming somewhat ob- 
solete except in a few countries, 
particularly the United States and 
Canada. —aArthur M. Ross 





what it was in the 1930’s. There has also 
been a decline in the average duration of 
strikes in the United States Of course, 
the improvement of mediation machinery 
has played an important role in shortening 
the average length of work stoppages 


Perhaps it will be said that the decline 
in strike activity in the United States is only 
a temporary and not very significant fluctua 
tion following the postwar strike wave 
However, since it repeats the experience of 
other countries which have had a long 
collective bargaining history, there is rea- 
son to doubt that it is purely temporary 


I am currently conducting a 

strikes in 17 countries. I find that, 
average, strikes last only one third to one 
half as long as they did in the 1920's an 
1930's. The number of working days los 
in strikes, in proportion to union member- 
ship, is down to abcut one third of wl 

was in the 1920's and 1930's. In some coun- 
tries the strike is extinct for all practical 
purposes. In Sweden, Norway, the Nether 
lands, Denmark, Switzerland, England, Ger 
many and one or two other countries the 
strike no longer plays a significant role in 
the conduct of industrial relations. Strikes 
are occasionally called in England, but ordi- 
narily as a rank-and-file protest against the 
union rather than on official union strike 
against the employer. While this is some 
what oversimplified, I think it is basically 


correct 


There are other countries in which man) 
strikes are called, but no longer as a sus- 
tained trial of economic strength between 
workers and employers to force conce 
in collective bargaining. Instead the 
has become a demonstration her 
many Strikes in Australia, for examp] 
the average duration is only two or 
days. The same is true in New Zeal: 
France, Italy and Japan 
tl 


In other words, the traditional « 


of the strike as a prolonged test of staying 
power between the workers and the em 
ployer is becoming somewhat obsolete ex 
cept m a few countries, particularly the 
United States and Canada. These are the 
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however, and 
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Collective Bargaining Contracts 


\ few propositions concerning the subject 
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more conventional, advanced education 
commands less of a premium on the labor 
market, and muscle commands more of a 
premium, Some of the muscular jobs which 
used to be at the bottom of the wage 
pyramid are already highly paid. 


Finally, I should like to comment briefly 
on the hours-of-work issue. Whether further 
reductions in hours of desir- 
able is a subject of considerable disagree- 
ment. William Randolph Hearst, Jr., Vice 
President Nixon and other authorities are 
on record as predicting shorter work weeks. 
Many psychiatrists say that the major effect 
of shorter hours will be to drive more 
patients into their offices. Some sociologists 
observe that a man does a better job han- 
dling his working hours than dealing with 
his leisure time. Union officials are evi- 
dently in a state of considerable uncertainty 
concerning the hours issue Although 
pressure from the rank and file for reduc- 
tion in hours during an economic recession 
might have been expected, there has been 
very little pressure of this type during the 
current recession. By and large, employees 
have been insisting that they want a full 
week’s work. Their position has been that 
low seniority workers can make out with 
state unemployment insurance and private 
supplemental benefits, and that high senior- 
ity workers need a full 40 hours in view of 
the cost of living. The high level of install- 
ment debt is certainly a factor in this pres- 
sure to maintain hours of work 


work are 


Still the movement is in the direction of a 
slow and gradual reduction. Cuts are made 
here and there from time to time; increases 
are almost never made. Some rubber plants 
have returned to an eight-hour day, but I 
cannot think of any other examples. A 
recent study of 17 areas made by the Bureau 
of Labor Statistics showed that 46 per cent 
of the office workers now sched- 
uled work week of less than 40 hours. The 
actual proportion was about 65 per cent in 
the New York City area, 60 per cent in the 
Philadelphia area and about 40 per cent in 
the San Francisco Bay area. Scheduled 
weeks of less than 40 hours are 
includ- 


have a 


work 
common in a number of industries, 
ing brewing, baking, rubber, printing and 
some of the These 
reductions have already been closely linked 


construction trades. 
with technological developments and market 
changes raising the threat of unemployment 

Many office workers, of course, are women 
who live in the suburbs and have difficulty 
commuting, and who have household duties 
in addition to gainful employment. 
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We are told that average weekly 
of work were 66 in 1860, 60 in 1890, 
1910 and 50 in 1925. Under the Fair 
Standards Act of 1938, the 
week was reduced to 40 hours. In a sense, 
the spread of paid vacations and paid holi- 
days since 1938 has been equivalent to about 


normal w 


hours ot 


a 10 per cent reduction in annual 
work; as noted above, weekly 
been reduced in a number of industries and 
occupations. History also shows a tendency 


hours have 


for the shorter-hours movement to slow 


down as productivity continues to increase 
In earlier decades, much of the 


productive power was used to 


leisure available. In more recent 
the bulk of it has 
} » 

living standards. In 
nineteenth 
tional leisure was greater than the 
the middk 


been used 
other wor 


century the demand 


for additional goods. In 
twentieth 
reversed. Perhaps 
mate triumph 


this situation | 


this 
yf motivational] researc} 


century 


represents 


the advertising agencies 


All in all, the 

decline in hours, but at a slower pace than 
in the One ot the 
mediators and to the parties is to see whether 
flexibility 

velopment 
ing hours, 
fewer days per week, more paid holidays 
longer vacations, three- and four-day |} i 

forth A tew wor 


prospect 1s for continu 


past. challenges to the 


can be introduced into this de 


ways of reduc 


Chere are many 


such as fewer hours per day, 


weekends, and so 
would like to spend more time wit! 
wives; many would not. Now that 

no longer a health and safety 
shorter hours, other problems and motive 


argument 
deserve consideration. Can a man who enjoy 
travel be four-week 
woman who needs more time to get supper, 
work-day; the 
week 


given a vacation; tl 


a shorter ardent fisherman, 


more 
What does all 
days of government mediation, 


three-day ends? 


this mean for the mediator? 
In the early 
when state boards were established in Cor 
necticut and some of the other 
states, the mediator was basically 
mat. His first 
possible for angry parties to communicate 
with each other. Then he gradually found 
skills of the 

and the 
bargaining 


eastern 
a diplo 
make it 


tunction was to 


it necessary to acquire the 
military strategist, the teacher 
preacher. Now, as collective 

becomes elaborate and complex, the media- 
tor is rapidly becoming an accountant, ac- 
tuary, psychiatrist and economist. With all 
these new professional skills, there can be 
that life 
teresting for the mediator. 


continue to be in 


[The End] 
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Trends in the Use of Mediation 
in Private Industry 
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William J. Fallon is the chairman 
of the Massachusetts Board of Con- 
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Lawmakers could not, except in 


. , "gh 
nstances, legislate which strikes were 


fied and which were unjustified. Still, society 


as a whole demanded that unjustifabl 


strikes be averted or at least shortened 


It was into this breach that mediation was 


1 ] 


led that media 


the 


to ministrate. It was here 


did 
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perform 


society and still leave 
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which 
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mediations in setting 


course will avoid the one and 
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ruture 


enhance any analysis of how 


mediators can best serve the parties, we 


must take into consideration not only what 


mediation will have to offer but also what 


the parties will be willing to accept 
Che degree of acceptance of mediation by 


the parties rests upon the general feeling of 
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managements 


make 


of the people who might be affected by a 
subsequent strike. 


The correction of these feelings of bias on 
the part of both union and managemient is, 
in my opinion, the major project which 
faces the mediation services. In seeking a 
correction of this problem, we may make 
note of the fact (derived from our own ex- 
periences in mediation) that these feelings 
of bias, which restrict the full functioning 
of the mediator’s technique, are rarely ex- 
pressed by those representatives who make 
continual use of mediation. In other words, 
frequent contact with mediation and mediators 
serves to educate the representatives of 
unions and managements that the technique 
and the personnel are impartial. It is only 
rampant among those representatives who 
little use mediation and, therefore, little 
understand it. 


It is up to us to educate our potential 
clients regarding the object and function of 
mediation. It is up to us to prove to them 
that mediation is impartial, to convince 
them that it can be helpful, and to persuade 
them that it is their responsibility to the 
public to employ it to its full capacity. 


Essentially this is a public relations job 
of a type that only the mediators themselves 
can effectively accomplish. It may take the 
form of advising union and management 
groups on the subject of mediation. It may 
be best to have a brochure printed which 
will explain mediation. and to distribute 
these booklets to the newer clients as they 
appear at mediation meetings. However, 
whatever the approach, an education pro- 
gram of this nature should be the first 
future goal of our mediation services. 


3esides seeking to educate our field of 
potential clients, we must not lose sight of 
specific future needs of our regular users. 


The past 13 vears since the war have seen 
the emphasis placed upon general wage in- 
creases during negotiations. The unions’ 
desire to obtain a greater share of the pro- 
ductive wealth for their members has been 
greatly frustrated by companies who 
able to pass along the cost of the wage in- 
crease to their customers and, thus, con- 
tribute to a lowering of the real value of 
those Although union 
now realize the futility of demanding wage 


were 


increases. leaders 
increases which are shortly to evaporate 
with the rise in living costs, they are still 
held to them 
political 
their 
other hand, are facing consumer revolts and 
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because of the 
them by 


demanding 
pressures placed 


The 


upon 


members. companies, on the 


forsee the day when any increase 
granted may have to come out of profits 
They are, thus, their backs 
against future wage increases and are at- 
tempting to divert future grants to 
costly channels in the fringe line. The medi- 
ator can be expected to tax his ingenuity in 
order to supply fringe items that come within 


wage 
hardening 


less 


a company’s ability to pay and which can 
be accepted by the union membership. 

The recession which we are now expert- 
encing has pointed up the defensive value 
of unions. Seniority layoff clauses, so easily 
placed in the contracts of the past, are now 
assuming a great import. The 
of the recession will gradually shift the etn- 
phasis of unions from the demand for more 


continuance 


benefits 


he 


protection of the 
Companies, on t 


benefits to the 
which they now have 
other hand, will be likely to seek greater 
freedom of layoff and 
transfer of personnel. This is an area wh 


movement in the 
nere 
mediation can be expected to find a much 
greater proportion of serious disputes aris- 
ing than has been the case in the past 
Closely allied to the emerging detensive 
attitude of 
of grievances 
ment in the early 
procedure. The trend of inserting mediation 
as a formal step in the grievance procedure 


unions will be a greater freq 
likelihood 


steps of the gr 


and less 


1evance 


will expand rapidly during this transitional 
period. It is to be hoped that a great per 
centage of these grievances can be adjusted 
by the mediator. 


However, the old cliché that 
matters are easily compromised bu 
of principle, never” 
argued to the fullest by both 
and labor. Reaching a stalemate on 
ters of principle” and _ the 


settlement 


can be expects 

management 
“mat- 
possibility of 
negotiating a eliminated, the 
mediator can assist the parties by directing 
the dispute to arbitration and by aiding in 
framing the issue for the arbitrator. The 
presence of a 
disputes will 


possible wildcat strikes 


mediator in these grievance 


also act as a deterrant t 


For many years now the use of arbitra 


tion has continued to rise, so much so that 
some of our more enlightened union and 


management representatives have come to 
regard mediation as a stepchild of arbitra 
tion, preferring to submit a dispute to arbi 
tration rather than engaged in the and 


Such an attitude is a 


give 
take of negotiations 
complete perversion of the arbitration process 
and shows a reluctance on the part of those 
representatives to accept their primary re 
sponsibility of settling their own disputes 
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There are actually three alternatives when 
a dispute reaches the impasse stage—strike, 
arbitration or mediation. A strike can re- 
sult in a satisfactory settlement but the 
is too great for either side to bear. Arbitra 
tion can result in a satisfactory settlement 


cost 


¢ 


but, nevertheless, it is an imposed settlement 
which unsatisfactory to even 
the winning party. Mediation nearly always 
results in a settlement satisfactory to both 


oftentimes is 


parties, even though the union may feel that 


it didn’t get enough and the company may 


feel that it was held up. However, one can 
not avoid the that it 
settlement mutually agreed upon 


tact was a voluntary 


A final problem that mediators must cope 


with is the feeling of some union and man 
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disarmed 
of the same 
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[The End] 
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oo mediator’s reliance on his personal 
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new recruits Among , 
mediator is distinguished by having neith 
He works without a stetho- 
scope, uses no couch, has no calipers and 
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consist of subtle, formless personal elements 
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Bell, a none- 
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A good arbitrator may be a poor mediator. 
Something more is needed. They had been 
mightily impressed by a renowned arbitra- 
tor, by the name of Watson, who operated 
in the middle of the last century. Watson, 
selected by both sides voluntarily to make 
decisions on issues submitted to him, com- 
manded their respect to such a point that 
he very often managed to settle his cases 
without having to hand down any kind of 
award. The Webbs judged that it was im- 
portant for an arbitrator to have ‘tact and 
experience, a quality of drawing out the 
best points in the position of each side, the 
ability of restating them in the most per- 
suasive form and the capacity for eliminat- 
ing from a controversy all unnecessary 
sources of irritation or nonessential differ- 
ences. These seem to be attributes which 
we would normally link to a mediator. 
However, the Webbs knew the modern dif- 
ference between arbitration and mediation, 
and they went on to say: 


“The ideal conciliator adds to this a 
happy suggestiveness and fertility in devis- 
ing possible alternatives. Throughout the 
discussion he watches for the particular 
points to which each party really attaches 
importance. He has a quick eye for accept- 
ability of compromise. At the right psycho- 
logical moment, when discussion is beginning 
to be tedious to both sides, he is ready with 
a form of words. This is the crisis of the 
proceedings. If the parties are physically 
and mentally tired and yet pleased with 
themselves and no longer angry with their 
opponents; if the conciliator is adroit in his 
drafting and finds a formula which, while 
making mutual concessions on minor points 
includes, or seems to each party to include, 
a great deal of which each has been con- 
tending for, the resolution will be agreed 
to if not by acclamation, at any rate, after 
a few minor amendments to save the dig- 
nity of one side or the other.” * 

This passage, written in a pre-Freudian 
era, could easily stand as a picture of the 
modern mediator. 


Far from having begun as a simple expe- 
dient for holding conferences, effective me- 
diation has immediately commanded the 
application of great and varied skills. The 
issues which mediation has tackled have of 
course changed somewhat and increased in 





The essential quality making for a 
good mediator is his ability to hold 
the confidence of the parties. There- 
fore, if he does anything which in- 
dicates bias or from which they may 
suspect bias, he is a dead duck in 
the given situation. 

—David Cole 





number; the jargon is different but the 
peculiar complexities of former issues could 
test the mettle of a modern mediator. For 
example, an examination given in 1861* to 
measure the knowledge and skill required 
of a negotiator for English cotton weavers 
would appear quite formidable to most 
members of our highly trained staffs. What 
ever the issues or parties before him, the 
conduct of the mediator, then as now, de 
pends largely on his native endowments 

Today “positive thinking” mediators know 
that there are various levels of operations 
for a functioning mediator, whether his 
title begins with an “M” or a “C,” ranging 
irom serving as an unhappy messenger boy 
io making shatteringly brilliant proposals 
for settlement. At times, of course, the 
mediator may use his talent to outsit the 
parties and listen for as long as he remains 
conscious. In this respect, mediation serves 
a merciful therapeutic purpose in allowing 
the parties to talk tensions away, whatever 
it does to the mediator. Sometimes the 
mediator must intervene and steer the dis 
cussion from brink to brink. Where the 
parties have been meeting fruitlessly, we, 
of course, have the classic situation for the 
entrance of the mediator. At this point he 
harnesses his entire experience, skill and 
judgment, either to produce a proposal or 
uncover one, by phrasing’ the emerging 
settlement sooner than the parties them- 
selves have realized that they have reached 
their destination. Mediation of this calibre 
is a creative contribution to the solution of 
controversy. The necessary underlying qual 
ities for such high performance are not 
found in abundance. 

What are these qualities, traits, skills o 
attributes’? The views regarding the quali- 
fications and experience needed for an ef- 
fective mediator are startling in their range 
One city labor department official—let him 





*A questionable phrase follows this passage: 
ee ana almost before some of the slower- 
minded representatives had had time to think 
out all the bearings of the terms, the agree- 
ment was signed and peace assured.’' It seems 
to contain a trace of trickery which some of 
my confreres still advocate. The issue of ethics 
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is implicit, and whether a sense of ethics is a 
wanted quality in a mediator should be judged 
carefully. 

* Work cited at footnote 1, at pp. 196-199 

5 The mediator must be ready with a form of 
words, not a flow of words. 
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remain anonymous—declared boldly that a 
mediator needs no experience. This may 
have been quite consistent with the type of 
service offered. At the other extreme is the 
observation that a mediator should be pro- 
ficient in a host of fields. The conventional 
listing labor relations, indus- 
trial practices, collective bargaining patterns, 
economics, labor law, history, politics, ac- 


encompasses 


tuarial principles and accounting, psychiatry 
and anthropology. To master these 
take several lifetimes 


would 


Because of the disparity of views regard- 


ing suitable qualifications for a mediator, 
a call for help went out to several veterans 
who asked to 

extract the 
mediator. That 
adjective 


were distill their experience 
effective 
“effective” not a 
Mediators who in- 
of their skill com- 
quote some remarkable figure—like 


| - ’ 
ana to essence ol 


an 
word is 
superfluous 
voke statistical evidence 
monly 

92.3 per 
—and 


cent of the cases voluntarily settled 


yet have occasional misgivings, an 


at anybody do the 
would 


uneasy revelation th 
job. The 
be comparing sand-lotters with bi 
Phe 


he 
sooner the 


can 
answer is yes. However, we 
g leaguers.” 
how much 


but 


lies not only 

gets settled, 
settled 
mediator takes great pains to forestall later 


distinction in 


case also in 


whether it stays The experienced 


and loosely 


agreement 


trouble by spotting correcting 


drawn terms of This is part of 


wi 


at is meant by “effective” mediation 


Marks of Effective Mediator 


What, then, are the marks of an effective 
mediator? Wiil Davis had this to say 

“IT suppose that if someone asked me the 
letter 
year | 


question posed in your 
ot tl week for 
give a different answer 


every 
ld prob 
day 


day le a wou 


ably each 


“Today | that I have 
ered that ability to listen and to show 
the speaker that understood 


for i 


would Say discov- 
to 
you have 


mediator 


is 


indispensable 


Che 


capacity t 


conventional idea, oft expressed, is 
the o inspire confidence, but that 


is not really a trait. It is the end result of 


a combination of traits and how they have 
Mr 
in singling out those qualities which would 
the deposit of the 
mediator. The purpose con- 


fidence is plain 


been applied. Davis shows real insight 


induce confidence in 


for securing 


* The distinction, in fact, must be made prac- 
tically in another connection. An administra- 
tor, for example, is often asked to assign a 
seasoned mediator in cases where the disputants 
are represented by big league talent 


ASMA Proceedings 


‘Communication, which I 


the most poignant desire of the Creator 
mankind, the 


diator’s job - 


1€ 
is head and front of a 


me- 
He really takes a risk in 

flatly, simply, clearly 
“rg 


as to 


a mediator | so conducted himself 
the tru and 
disputants and 

diation, it 


failed 


st confidence of the 


retain 
nevertheless fails in hi 


gener all 


me- 


iS, y, because he has 
in communication.” " 


David Cole, formerly director 
Federal Mediation and 
lists additional qualities 


vg: 2 


Conciliatio 
ice, 
ie essential quality making 
hold 


Therefore, 


mediator is his ability to the 
fidence of the parties 
anything which indicates bias 
they may suspect bias, he is a 
the given sitt *‘ 


Mr 


ator has t 


lati 
Cole is not really 
» be absolutely 
but tl 
command of 
tiality 


Sayit 


or sterile, iat he 
himself 
if there is any 


be 


is 


must 
work 


al 


not 

It 
1 impartial age 
tr. di 


suspicion ol 


in t Se that 


What he 


something 


is nt guard 


against 1s ‘reates 


Dias 


tr he is tree o 


} 


Tr 
as well vanis 


“Bevond this, if 


he is more con 
for 
roblems 

e will be 


This may 


cerned 


record himself th 


I in accordance wit! 
h well on the w: 


be 


wavs 


| 
TY 11 


lanitestec 
obvious If he 


instead of remaining principal] 
parties, they | | 
action indicat 

protracted disput 
Come a degree siveness 
not l 


not 


be rushed, and the mediat 


have the 


sel 
cessful mediat 
the 
good judgment 

of the job and im the 
that 


mediators.’ 


quality of 


manner 
diffe rences 


approached 
tween 

A sense of timing clearly 
rank on Mr 


many other 


Cole’s scale, among 


as 


mediators plain, 


He makes 


* Letter of June 26, 1958 
* Letter of June 21, 1958 





however, that this quality is the product 
of two others—patience and judgment. 


Joseph Finnegan, the present director of 
the Federal Mediation and Conciliation 
Service, has been “trying to evolve some 
kind of concept of the ideal mediator,” and 
is now “veering around to the belief that, 
as such, he doesn’t exist.”” 


He sets forth his these 


words: 


experience in 


“Some of the best mediators we have in 
the Service come from backgrounds that 
would seem to hold practically no promise 
of effective mediation potentialities. Other 
mediators in the Service with excellent edu- 
cational, cultural, and personality backgrounds 
turn out to be mediocre or downright in- 
effective. The more I look around, the more 
I am inclined to believe that gold is where 
you find it, and that intensive personal in- 
terviewing by knowledgeable people is the 
best method of coming up with a fairly ac- 
curate evaluation of applicants for mediator 
positions.” 


The views of these eminent mediators 
appear to be dissimilar, yet all point up per- 
sonal qualities. Which attributes would an 
effective mediator need? 


Several of the mediation agencies have 
wrestled with this problem. Each time that 
the question of appointing new mediators 
appears, some judgment is made on what 
should be required. The published an- 
nouncements to attract personnel custom 
arily set forth the basic requirements which 
an agency holds desirable. Four examples 
have been selected: New York, Michigan, 
California and the federal service. 


New York 


The New York State Board of Mediation 
examination notice in 1954 required the fol- 
lowing duties: 

“To arrange conferences between princi- 
pals in labor disputes, to act as mediator or 
arbitrator [discussion of qualifications for 
arbitrators will be omitted from this paper 
in order to limit the scope to mediators] 
at such conferences; and to do related work 
as required. 

“Interviewing major officials of industry 
and labor organizations in regard to issues 
in dispute; conducting joint conferences be- 
tween the parties; conveying proposals and 
counterproposals between the contending 


parties meeting separately; formulating sug 
gestions and proposals designed to effect 
settlement of the disputes; conducting arbi 
tration proceedings and writing awards 
consistent with Article 84 of the Civil 
Practice Act; keeping currently informed 
about labor organizations and labor prob 
lems, cost, of living, industrial, commercial 
activities, comparative and other conditions 
in various industries and this 
mation in such a as to achieve the ad 
justment of differences between employers 
and employees.” 


using infor- 


way 


If anyone has survived that paragrap! 
wants to proceed, he gazes at the qualifica 
tions that are wanted to do these things 


Minimum Experience 


“High School 
of experience in the process of arbitration, 
adjustment of 


graduation plus years 


negotiation, mediation or 
contracts, lisputes between 
unions 
may be 
ence; graduate training or teaching in the 
field of labor relations may be 
for one more year of experience.” 


grievances, 


and employers \ college degree 


> 


substituted for 2 years of experi 


substituted 


much argument as to whether 
a college degree is needed for mediation 
Although not required by the State Civil 
Service Commission, all but two members 
of the staff of the New York State Board 
of Mediation There is a 


tical 


There is 


have one prac 


reason for encouraging college train 
ing. Good speech, power of persuasion and 
the ability to write out things clearly where 
writing has to be done are skills 
might flow from formal education 
from native equipment. Old-time mediators 
without degrees tend te 


education. They hold that where a man has 


which 


aside 
undervalue formal 


no education, the poor fellow has to resort 
to the use of his brains. Assuming that they 
let us see 


what personal attributes these candidates 


have the necessary experience, 


must possess 


Oualities 


ability to 
pet yple, to 


Candidates must possess the 
meet and deal effectively 
secure confidence and cooperation, and to avoid 
must have integrity, im 


judgment, 


with 
antagonism. They 
partiality, initiative, good 
address, resourcefulness, and tact.” 


good 


Knowledg: 
“Candidates must have a thorough knowl- 
edge of State and Federal labor legislation 





* Letter of June 11, 1958. State mediators 
will, of course, note that the reference is to 
federal mediators. 
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and its application, labor contracts and the California 
processes of collective bargaining, economic 
factors relating to collective bargaining, The California State Personne 
examination in 1957 for conciliator 
for recent experience and warned the 
didate of the jungle of passi i 
he would work under high pressut 


policies of labor and management organiza- 
tions, sources of labor disputes and their 
effect on the community. In addition, can- 
didates must possess the knowledges and 
abilities stated in the Scope of the Written Minimum FE x perience 


Pest “Four years of broad experience, 


the last ten vears, in the concili: 
Michigan mediation of labor disputes or w 
pages or in the negotiation admin 
[he Michigan Civil Service examination and interpretation of collective ba: 
in 1957 for labor mediator required physical agreements This experience I 
as well as mental competence, and a will- been of a comprehensive natur 
ingness to work overtime have involved consideratio1 


of areas representit 


Minimum Experience , Pr, 

management-labor rel 
“O years of experience, in personnel levels. hours. security 
management, negotiations, wage and sal- and working conditi 
ary administration as management or labor  cions of 


representative, two years of which shall 1¢ least one yeas 


anit 
collective 


invols j hor relatio robl iS «(OT : 
have imvoived tat relations pr »blem “ ! heen in the State 


as government fhicial, responsible tor . 

. f ja? s°- 
administration of labor laws Qualities 

sed » - | 
‘ 1 Personal qualif 
A college degree may be substituted : 
) Strated proficiency 
< years of experience, one ye 
; 


w Nal ea 
Federal mediation may be itutes ith people of \ 


three : of specified experience.’ peraments, prejudices, 

in commanding 

Oualities work effectively 
unfavorable c« 

jectivity; judicial temper: 


ance; tact; mental alert 


adequate tor pertorm 
better than average 
imagination, 


| 


_ peearnel " 
‘rsonal repu work irregular ‘ 


possess the perso! al ] 


itude 
recognized as essential 

ployees includiu re 
evidence pendability, « 
ability to we 


ond n 


Hingness Candidates m1 
assignment and freedom fr 
Knowledge 
“1. Techniques, 
to conciliation, 
Federal an 


History « 


bor organizati 


determination, 


larization of employment and em 
plovee rating; the application of the Labor 


“lu x present 
Mediation Act, Hutchinson Act and Labor cluding preset 


Management Relations Act of 1947; the and activities of 
problems of personnel management, includ- associations 

ing the sources of employee dissatisfaction; “4. Prevailing 
management policies as they apply to labor relating to collective bargain 
unions, contractual terms and legal form including master agreemer 
as applied in the dratting of formal labor industry-wide rgaming 
contracts; the principles of collective bar- “5. Job analysis tec! 
gaining, involving the contents of collective various job evaluation 
agreements. and the settlement of labor plans. 

disputes; the history of industrialization and “6. California trade, 

the labor movements; the economic prob- cultural conditions and trend 


lems of managements.” “7. Analysis of 


ASMA Proceedings 





Federal Service 

The Federal Mediation and Conciliation 
Service announcement for 1958 spells out 
the physical standards, desires emotional 
stability and wants males with these 
qualifications: 

Minimum Experience 

“Six years of progressively responsible 
and successful experience in the field of 
labor-management relations within the last 
12 years, as a management, union or gov- 
ernment official, or as a teacher, consultant 
mediator or arbitrator. Four years of col- 
lege study with appropriate courses, may 
be substituted for 2 years of experience. 
Graduate study for a master’s degree in 
labor relations may be substituted for one 
year of experience.” 

Qualities 

“The applicant must have ability to: 

“1. Preside at and control meetings or 
conferences with dignity, poise, and impar- 
tiality; to lead discussions in such a way 
as to alleviate tension and promote frank 
discussion. 

“2. Confer effectively with representa- 
tives of labor and management in order to 
obtain a clear understanding of their views 
on varied and difficult problems or of the 
issues involved in a dispute. 

“3. Analyze quickly the issues in a dis- 
pute, and to evaluate their relative import- 
ance and their susceptibility to compromise 

“4. Formulate concrete and practical sug- 
gestions for compromise and_ settlement. 
“5. Be persuasive, patient, persistent, dis- 
creet, tactful, and possessed of a good sense 
of timing. 

“6. Write clear, concise letters, 
recommendations, and other factual material.” 

Kn rwledge 

“The applicant 
miliarity with: 

“1. Basic economic principles. 

“2. The history of industrialization and 
the labor movement. 


reports, 


must have general fa- 


“3. The general policies and programs 
of management and labor organizations 

“4. Current problems in the field of 
labor-management relations 


“5. Federal and State laws 
collective bargaining, 


working conditions 


governing 


wages, hours, and 


“Applicants must be able to hear ordi- 
nary conversation, with or without a hear- 
ing aid, and possess sufficiently good vision, 
with or without glasses, to permit satisfac- 
tory performance of the prescribed duties 
Since these duties are exacting, involving 
courteous and tactful dealings 
public and frequently under trying condi- 
tions, applicants must be free from emo 


with the 


tional instability. The Service desires males 
for these positions.” ” 

As to which of these qualities are most 
important is a matter for debate not only 
among mediators but also among the par- 
ties who appear before them.” The dis- 
parity in evaluating essential qualities often 
arises from using a simple word to describe 
a complex thing. There are certain com- 
monly accepted traits of good 
which are really “packages” composed like 
an atom of still other elements. An ex- 
ample already noted, the “ability to gain 


mediators 


wrapping of several 


proportion 


confidence,” is the 
factors which in proper inspire 
confidence. Here, too, as in collective bar- 
gaining, the elements in a package change 
sometimes wages and other 
essential ingredients 


weight, with 
times fringes as the 
The capable mediator, then, would have 
to be compounded out of a host of ingredi- 
reaches the surface at 


ents, each of which 


appropriate intervals. The display of all of 
one’s qualities, however, would hardly occur 
im any one case, but more likely in an entire 
career 

A catalogue of the qualities considered 
desirable would show much overlapping, as 
one trait shades into another. An attempt 
has been made to group them in some or 


derly manner without undue overlapping, 





%* The health standards noted in the Michigan, 
California and federal requirements underline 
the stamina needed for the performance of one’s 
duty as a mediator. No attempt has so far 
been made to show the connection between 
health and work of mediators. Of the half- 
dozen experienced mediators on the New York 
staff who have died in the last 15 years, two 
reached the age of 70, another reached his 
60's and the others were in their 50’s. Medical 
histories of staff members in various state 
agencies would probably show disturbing corre- 
lations between illness and job tensions. 
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"™In response to a questionnaire from the 


New York State Board of Mediation, about 60 
labor relations attorneys took the trouble to 
give reasons for listing qualities which they 
held to be highly desirable in competent media- 
tors. What was a crucial trait in one was 
frequently irrelevant to another. Courage, for 
example, ranked first in one list, was absent 
in the next. Parties sometimes send in thank- 
you notes praising the wisdom, patience and 
kindness of the mediator, at least revealing the 
qualities prized by satisfied clients. Although 
acknowledgment of a job well done is appre 
ciated, the men refer to these documents as 
the ‘‘mash notes"’ file. 


October, 1958 @ Labor Law Journal 

















Desirable Qualities in a Mediator 


Character 
Integrity 
Impartiality 
Fairness 
Courage 


Intellectual 
Imagination 
Ingenuity 
Quickness 
Logic 


Emotional 
Patience 
Perseverance 
Empathy 
Stability 


Technical 


Social 
rn Controlling 


Tact 
Diplomacy a meeting 
Knowledge of 
labor relations 
at ease and associated 
Sense of humor fields 
Art of Ability to 
listening Ability t 
Art of 
speaking 
Act unobtrusively 
Power to persuade 


Consideratiotr 
Putting people 


summarf©i 





in order to suggest the nature of the traits 
we seek. There are 
into which the qualities fall 
tellectual, emotional, social and technical.” 
Che qualities are arrayed in the above table 


five basic categories 


character, in- 


The qualities relating to character—in- 
tegrity (which would include honesty), im- 
partiality ™ defined), 
fairness and courage—are the most difficult 
to teach and the most difficult to learn 
If one lacks equipment before applying for 
a mediation job, he is not going to acquire 
it after getting on the job. Martin Buber, 
in one of his brilliant addresses,“ pointed 
out how difficult it is to work with charac- 
ter. If a teacher would try to instill these 
things in a child, it would take a long, long 
um«¢ 


(in the sense already 


The intellectual qualities are imagination, 
Our own 
experiences as mediators can be drawn upon 
to see how each of these may be 
certain circumstances 


ingenuity, qiuckness and logic 
necessary 
under 

Che emotional qualities are patience, pet 
severance, empathy and stability (the con- 
trol over one’s feelings) 

Che 
technical, are really skills 


social and 
Social skills are 


tact, diplomacy (there is a distinction), con 


other two categories, 


sideration, putting people at 
of humor, the art of well as 
the art of speaking (which when combined 
with intellectual lead to tl 
persuasion), Capacity 
trusively, which Will Davis refer 
passion for “self-immolation.” 
The technical skills are: control 
meeting, knowledge of labor relations and 
associated fhelds, the ability to write 


ease, a sense 


listening as 


taciors 


and a 


trolling a 


clearly 
and the ability to summarize clearly 
eral cherished attributes have been omitted 


from this list. 


ev 


unlisted because 


it is a complex of emotional and intellectual 


4 “sense of timing” is 
elements, as patience and judgment which 
are functions of logic. Also unlisted is the 
capacity to show ™ 
tige,” which could 
attribute of the 
regarded as political, then the door 
that we call is lacking, no matter 
how qualified the mediator 
the other hand, it is ren 

exempt 
that prestige 
unknown 
his own 
“ability to 


whose 


something called 
} 


be thought of 
agency agency 1s 
opener 
prestige 


may be 


politi a 


which 


irom 


man wh 


merits absentee 


gain the confidence of tl 
ties, component elements § stride 





% The presence of certain characteristics must 
be assumed. For example: that the candidate 
when appearing for an interview is in gooa 
health, has all his buttons buttoned, and speaks 
English. We once had a supervisor who requirea 
his staff to wear French cuffs. This, to some 
of our colleagues, may appear extreme. Being 
reasonably well-dressed should be sufficient 
Biting fingernails and wearing Roman togas 
are not expressly barred in the formal announce- 
ments, nor need we specifically cover these mat- 
ters in the discussion. 

% This quality is valued in the agency as 
well as in the mediator. The Senate report 
on the proposed bill to make FMCS an inde- 
pendent agency under Title 2 of the Labor- 


ASMA Proceedings 


Management Relations Act said that ‘‘the theory 
of this section is that it is not desirable in an 
economy such as ours for the federal govern- 
ment to play a partisan role with respect to dis 
putes between management and labor Simi- 
lar views led to the establishment of the present 
New York State Board of Mediation in 1937 
although the connection with the labor depart- 
ment has not been entirely severed 

“The Education of Character,"’ The Mint, 
A Miscellany of Literature, Art and Criticism, 
Geoffrey Grigson, ed. (London, Routledge & 
Sons, Ltd., 1946), pp. 1-14 

% Proceedings, Second 
ASMA, 1953 


Annual Meeting 
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over several categories. Yet the power of 
persuasion, also a complex, has been in- 
cluded because the quality may perhaps be 
identified by oral interview. 

Where are the happy hunting grounds 
for people with such virtues? What signs 
can we find in the backgrounds of present 
mediators ? 

The composition of the New York State 
Board of Mediation, for example, shows 
that the board members consist of a direc- 
tor of an art school, a priest, an industry 
arbitrator, a professor, an executive of a 
health insurance agency, and three lawyers 
(two of whom are law school deans). Among 
the staff mediators are persons of similarly 
varied backgrounds in engineering, journal- 
ism, law, personnel relations, teaching, sta- 
tistics, accounting, administration, government, 
union representation and management. There 
are three women at the New York State 
Board of Mediation. Two are board mem- 
bers and one is a staff mediator. 

Of the 20 mediators on the New York 
staff, all but two are college graduates. 
This is remarkable in the light of the mini- 
mum qualifications set forth by the civil 
service which do not require a college de- 
gree. What is equally noteworthy is that 
six are law school graduates, most have 
taken graduate work, one is a J. D., and 
one a Ph. D. 

The FMCS reports that 33 per cent of 
their mediators have professional and govern- 
ment backgrounds as lawyers, hearing offi- 
cers, etc.; 29 per cent have labor backgrounds 
as union negotiators, business agents, etc.; 
26 per cent have management backgrounds 
as labor relations directors, management 
consultants, etc.; and 12 per cent have back- 
grounds in both the labor and management 
fields.” 

The sources for persons with likely back- 
grounds are expanding beyond the areas 
which the civil service announcements illus- 


trated. New sources of qualified personnel 
have been developing along with changes in 
attitudes toward collective bargaining. One 
such source would be hospital administrators 
who are confronted with two new develop 
ments: (1) the growth of collective bargain- 
ing among members of the American Nurses 
Association and (2) the expansion of group 
health plans and their accompanying issues 
on rates, A second source of potential 
mediation material will be produced by the 
acceleration of collective bargaining among 
government employees. Among persons with 
this experience are some potential mediators 
whose traits are described with words like 


etc. 


“intangible,” “magnetic” and “intuitive 

Such words are conclusions which medi 
ators would be happy to foster, but hardly 
serve to identify the reality. These disem 
bodied adjectives are essentially subjective 
impressions. He who is magnetic to one 
may be repulsive to another. Recruitment 
then, for practical reasons—that is, to dis 
cover acceptable candidates for mediation 
—must be confined to examining ordinary 
mortals bundles of 
seem suitable. 


whose characteristics 


These qualities are very difficult t 
by testing. All of who have 
been using us as (Michigan 
mediators were the last group, New Y 
before that with 
federal people) have indicated the kind of 


test lor 


>) assess 
these testers 
guinea pis 


together some of the 


morass we enter 
these traits.” 
city civil service commissions, 


when we try to 
The experience of state and 
summarized 
in several reports, leads to the present con 
that it is dificult to 


work out precise techniques for measuring 


clusion exceedingly 
the skills which we need 


Then where are we’? Surely the search 


for precision in the measurement of quali 
encounter 
Although 


are incapable of making perfect se- 


ties must proceed if we really 


difficulty in selecting personnel 


tests ™ 





1% Answers to your Questions about the Federal 
Mediation and Conciliation Service (Govern- 
ment Printing Office, 1957). 

"= See, among others, the studies and articles 
by Professor Anna Douglas and Dr. Henry 
Landsberger, especially the reports in earlier 
proceedings of the ASMA. 

% Some glimmer of the variety of techniques 
involved may be gained from a listing of the 
battery of tests which were used by Henry 
Landsberger to identify the personality traits 
that make up competent mediators: 

(1) The Miller Analogies Test, to test verbal 
skills among persons of high intellectual calibre. 

(2) Raven's Progressive Matrices, Set 2, a 
high level test to measure intelligence but is 
culture-free to adapt to excellent mediators who 
lack much formal schooling. 
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to test ar- 
cumulated knowledge on the assumption that 
a desirable personality factor in a mediator is 
the freedom to receive and recall new informa- 
tion. 

(4) The Guilford Tests, as 
Brick Uses, where one writes down in ten 
minutes as many uses as he can think of for 
a brick, devised by Professor Guilford in Cali- 
fornia, covering the area between pure intel- 
lectual functioning and flexibility of thinking 
and creativity. 

(5) The Kerr-Speroff Empathy Test, already 
used to differentiate between more and less 
successful union officials by registering the 
intensity of annoyance, for example, with per- 
sonal habits, such as tardiness, coughing in 
one’s face or guessing what type of music fac- 


October, 1958 @ Labor Law Journal 


(3) A General Information Test 


for example, the 
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Although proficiency in mediation is 
mainly a personal achievement, the 
mediator must remain sensitive to 
the ebb and flow of the currents in 
labor relations in order to sustain 
high-level performance. 

—Juiius J. Manson 





lections for jobs of this nature, procedures, 


such as Henry Landsberger has been re 
fining, may conceivably increase the likeli 
hood of selecting the desirable personnel 
Whether this effort to increase certainty is 
worthwhile depends on how satisfied the 
employing agencies are with their present 
selection methods, and Landsberger 
minds us that all the folderol is su 

if there are only a tew applicants 
which to choose. Hence, if we find 
all practical purposes we have devel 
adequate reservoir for present nec 
we must plan to ap 

of training and retraini 


been able t 


a) »¢ 

lecting trainees 

kind of a sieve, some kind 
process. For that purpose 
view is of 

agencies 

is hardly 


1 1] 
casually 


Back in the 1860's 
job of general secret: ie English 
Cotton Weavers, who took that bone-crus! 
ing written test referred to above, still had 
to go through an oral interview. The oral 
interview was given by knowledgeable peo 
ple and they presented situation upon situ 
ation to this man before he ultimately passed 


the examination. This was in 1861.” 


We are doing similar things, 
should allow ourselves the seeming luxury 
of knowing what kind of material we 
he oral interview must 


the selection process 


getting. To do this t 


get a greater billing in 
th 


han it presently receives. The civil service 
commission may point out that a thorough 
going interview may be too costly. Yet the 
money involved in that kind of an exami 
nation would be very well spent he li 
of the calibre of men we seek t 
responsibilities we bestow. In 
we coyld also do considerably more 
(Footnote 18 continued) 
tory workers like or which magazines would 
be selected 

(6) The Strong Vocational Interest Blank, to 
test ability to deal with people under circum- 
stances not demanding an authoritative role 
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ing after the people have ! 
There should be no barrier again 
viding regular in-service traini 
for our staff, with adequat« 
participate in them 


Although proficiency in mediatior 
a personal achievemen 
remain sensitive to the 
currents in labor relations 
tain high-level performance verworke 
staff, however, cannot keep al 


constant cascades of 


numerous services 
There should be more 
talk, meet practitioners 
attend conferences 
official and professional 
sentatives of managemel! 


y acceptance 


often led to reac 
tor by the parties he 
talk aspects coul 
through staff c« 

off for study 

have been tried 
On occasion, speci 
taken by the entire 
instance, a course in 
which the entire st 


by the NYSSILR 
We should enc 


of our staff pe 
despite the per 
have to being 
directors The 
warranted when 
from widening 
experience and 
enhance the ski 
These metho 
nel selected through merit examinat 
not guarantee continued excell 
have already noted that working 


€ ence 
are too often overburdened 

of their profession as well 

case load. Seasonal m« 

from a sabbatical year 

off is less fantastic tl 

Some exchange-arrangements 
agencies to enrich one’ 
such a period would ad 
dimension to the progt 


mediators 


The type of training needed 


on the qualifications of the staff 


(7) The Thematic Apperception Test 
ure nonintellectual personality traits 

Henry Landsberger paper read at British 
Psychological Association, April 6, 1956 

” ASMA proceedings, 1956 

* See work cited at footnote 1 





qualified persons would, of course, be attracted 
by offers of high salaries. The market value 
of any one person with the formidable array 
of talents expected of a mediator is high. 
Yet it is a lamentable fact that salary levels 
for mediators in government agencies are 
far below scales in private industry for 
personnel of similar quality. 

A resourceful mediator could then do 
what an earlier conciliator, Lord Roseberry, 
did very effectively and which, according to 
the Webbs, was far better than any argu- 
ment he could have made about the living 
wage, and that was to give both sides an 
ample lunch. Two lunches like that and 
the average mediator would become un- 
easy. This is not a proposal to have the 
mediator pick up the meal tabs, but he 


should be able to match appropriate hos- 
pitality rather than be the target of charitable 
gestures. Although higher salaries would 
inevitably produce more applicants, meticulous 
care would still have to be applied in the 
search for qualified personnel. 

The idea, however, of what is expected of, 
by and in a mediator should be drawn along 
more realistic lines than the typical current 
examination suggests. In es- 
sence, an appointing officer should under- 
stand that generally (1) all the things 
expected of a mediator do not happen in 
one case, (2) all the traits desired in a 
mediator do not occur in one man and (3) 
no one test is adequate to measure them 


[The End] 


prospectus 





The Mediator: 
A Neutral, a Catalyst or a Leader? 


By EDWARD PETERS 





Edward Peters is a conciliator for 
the California State Conciliation 
Service in Los Angeles, California. 





I HAVE purposely resorted to wage nego- 
tiations throughout this paper as the 
simplest method of illustrating the complex 
processes inherent in the activity of a con- 
ciliator, as a neutral, catalyst or leader, for 
according to the particular circumstances 
a conciliator may function in any one of 
these roles. The word “neutral” in this dis- 
cussion is used in a special sense and is 
not intended to mean impartiality, because 
it is taken for granted that a conciliator 
must always function with thorough-going 
impartiality, whatever his role may be in 
negotiations. As I see it, there has often 
been an umnecessary preoccupation with 
impartiality as an attribute of the concilia- 


tor’s function. Such an overconcern for the 
purity of the conciliator’s motives is rooted 
in the belief that the conciliator can, through 
the exercise of his personal prejudices, de- 
cisively influence the outcome of a collec- 
tive bargaining impasse. No such flexibility 
of action exists for him. 

In most deadlocks the conciliator has all 
he can do to help the parties resolve their 
differences on any basis mutually accept- 
able to them. The opposing forces in a con- 
flict situation are usually in such delicate 
balance that the negotiators would instantly 
detect a distortion in their relationship 
brought about by prejudicial conduct of the 
conciliator. The choice for the conciliator 
is not that of partiality versus impartiality, 
but rather between effectiveness and _ in- 
effectiveness. Only through impartiality can 
he become integrated into a bargaining sit- 


uation as an effective force. In short, a 


—~ 





“1 See work cited at footnote 1. 

= Warren and Bernstein, in their pamphlet on 
the mediation process, report a story about an 
industrialist who was a member of a Truman 
panel to list qualifications needed for staff 
members of the federal service, which was then 
re-established under its new title of FMCS 
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under the Taft-Hartley Act of 1947. He asked 
“Are these the qualifications you'll need for a 
conciliater?’’ ‘‘Yes’’ was the reply. He said 
“Well, if you find anybody like that, send 
him to me and I'll give him $15,000 a year.’ 
That offer was made 12 years ago 
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conciliator who desires to be effective can- 
not avoid being impartial 


Only once in the past ten years did a sit- 
uation present itself to me where I had 
even an opportunity to be less tham impar- 
tial. Because the occurrence was so excep- 
tional, it is worth relating. A union and a 
management were within a few hours of a 
strike deadline. The issue was wages, and 
the management was holding fast to a five- 
cent wage offer because the union had not 
budged from a 25-cent bargaining position 
[I caucused with the union and urged the 
business agent to entrust his rock bottom 
wage position to me. He gave me a figure 
of 12 cents, which was not to be revealed 
o the management unless an agreement 
was assured. I walked into the office of the 
manager, a hard-headed business man with 
little experience in negotiations, and an- 
nounced in the most dramatic terms that I 
could muster: “Jimmie, this is a tough one 
The time is ripe to make your best offer 
Go for broke No horsing around.” He 
chewed silently on his cigar for a few min- 
utes. Then: “Okay, it’s 15 cents and not a 
penny more. If they say, ‘No’, the negotia- 
tions are over. They can go fishing or stay 
on the job, for all I care, but that’s it.” 


What happened after that I'll have to 
leave to your imagination, as a “Lady or 


the Tiger?” sort of story—worth telling 
only because it was such a rare occurrence 





The role of the conciliator as a neutr: 
is something entirely separate from the 
concept of impartiality and may be best 
illustrated by a case in which I participated 
recentiy. On one side was a large multi- 
employer group represented by a veteran 
management consultant whom I shall call 
Joe. Joe was a “pro” in the real sense of 
the word. Ranged against him and his large 
committee was the business agent of a 
powerful union whom I shall call Mike 
Mike completely dominated the union ne 
gotiating committee. Mike had set a wage 
objective which he was confident could be 
achieved without a strike or, at worst, a 
strike of minimum duration. 


The industry, after a long period of dol 
drums, was entering into a busy season 
The employers felt keenly that Mike’s de 
mands were exhorbitant, but they were 
most reluctant to accept the damage that 
the union could inflict upon them in a 
strike. If the union’s objective had been a 
higher one, they might have taken a strike 
However, Mike had calculated the union’s 
goal precisely—to gain all that the traffic 
would bear without overreaching himselt 
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Joe, had 


gauged Mike’s ultimate goal long before 


the management consultant, 


it was revealed with the cold dispassionate 
eye of one professional who sizes up an- 
other professional with whom he has been 
doing business for years, recognizing that 
if he were in Mike’s shoes he would prob- 
ably pursue the same objective. Therefore, 
Joe had little hope of getting Mike to re- 
cede from his objective in any significant 
degree. 

Joe’s employer committee did not have 
his realistic insights of the situation. They 
were profoundly d 
looked to Joe to pull some kind of rabbit 


out of a hat. Joe was concerned that his 


isturbed and angry, and 


group might decide that he was ineffective 
had fail d them, and that an ther mart age 
ment consultant might in the future pro- 
duce a happier result. For the security of 
his position, Joe had te bring in someone 
else who would fail also, and I am sure that 
+] 


was ve reason he asked for conciliation 


Even assuming that the 





have improved the situation 


ers, Joe could take credit for his resource- 


fulness in calling in someone who had 
succeeded where he had failed In any 
case, he was saving t his constituents 
“Here is another ‘pro’ who will endeavor 
to get the union to be more reasonable.’ 

It was evident from the first meeting I 


attended that Joe would have regarded any 
activities of mine as an interference with 
his own efforts to get an agreement. He 
felt that if a break-through were possible, 
1¢ could accomplish it just as well as I, 
and that his chances were even better 
Certainly, Mike, the union leader, did not 
welcome my presence at the bargaining 
table because he wanted no conciliators try 
ing to compromise him out of an attainable 


bargaining objective, however unreasonable 


the employers might feel that objective t 


be. My presence was a matter of complet 
indifference to him so long as I did not 
get in his way. Also, he had the experience 
to understand that Joe might need me at 
the final stage of the negotiations Until 
that time, I was an ornament—a kind of 
eunuch at the bargaining table. All I 
do was sit there and take notes with ap 
propriate gravity 

Joe exhausted his efforts during a night 
session, with a strike set tor the next mort 
ing. At that point I was permitted to g 
through the motions of trying to mediate 
the issue. In a separate caucus with th« 
employers, all I found it expedient to talk 


about was what | could do to get the union 
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to lower its sights. When I caucused with 
the union, I made one or two feeble at- 
tempts to sound out Mike about giving the 
employers a face-saver. His reaction was 
so frosty that I spent the next 15 minutes 
with the union committee killing time in 
order to convince the employers in the next 
room that I was making a maximum effort 


Eventually I joined the employers, osten- 
tatiously mopping my brow, and reported 
failure. Joe used me to try out a number 
of intermediate positions on the union, but 
he must have known that my efforts would 
be futile because Mike quickly told me that 
Joe had tried them out in private telephone 
conversations days before and had been re- 
buffed. Now he was officially trying them 
out through me. In each instance I made 
a few feeble attempts to salvage a face- 
saver for the employers and was summarily 
shut off by the union. In each instance | 
would kill time and then report my failure 
back to the employers. 


Finally, Joe said: “I’m going to make a 
personal try myseli—one last try.” He left 
me with his committee and determinedly 
strode into the union caucus room. He was 
with them for nearly an hour and then 
surrendered. 


From this description of a not untypical 
situation, one must conclude that neutrality, 
to say the least, requires a condition of 
extreme passivity on the part of the con- 
ciliator. The conciliator often functions 
in that role when one or both parties have 
highly experienced negotiating spokesmen 
and a relatively inexperienced or unsophis- 
ticated constituency. Both spokesmen have 
a conscious and are fearful of a 
well-intentioned interference from the con- 
ciliator which might somebody his 
job. Inexperience and a lack of realism 
go hand in hand, and such a constituency 
can become quite disillusioned with negoti- 


design 


cost 


ating representatives who prematurely advocate 
retreat from cherished positions. The con- 
ciliator so-called neutral 
when his prime usefulness is to eradicate 


functions as the 


doubts within a constituency about the ef- 
fectiveness of their experienced spokesman. 

All conciliation agencies, I am sure, have 
a certain number of cases each year which 


originate from a union business agent who 


committee and the 
that he has left 
efforts to win 
strike. 
There is one important similarity between 
the function of a neutral 
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wants to convince his 
rank-and-file membershit 
no stone unturned in his 


benefits by all means short of a 


conciliator as a 





Arbitration should be the principal 
means of enforcing collective bar- 
gaining agreements. 

—Professor Charles O. Gregory 





catalyst—in both instances his 
role is essentially a passive one. One basic 
difference between the two roles is that in 


situations 


and as a 


where the conciliator functions 
as a neutral there is little danger of a strike, 
but the settlement might seriously damage 
both 
represent. In 
conciliator acts as a 
catalyst, the parties are usually trying to 
extricate themselves from a strike 
which is real and imminent 


the professional spokesman of one or 
parties with the people they 
situations where the 


threat 
definition 


To paraphrase the chemistry 
ot a catalyst, the conciliator may be re- 
agent that 
dynamic 
without 
that 
parties 
The 


face” at the 


garded as an motion 


process by his 


Sets into 
or accelerates a 
very 


tly integrating 
process With ut the 
might not 


conciliator 


presence direc 
into 


catalyst, the 


himself 
reach an 
acts as the 

table. His 
very presence changes the character of the 


agreement 
“new bargaining 
meeting—alters the quality of the discus- 
The 
because they wish to extricate themselves 
from untenable positions. They 
treat and they do not want to fight 

Mike Labor 


Wage negotiation 


sion. parties respond in this way 


can’t re- 
Take the example of and 
Joe Management in a 
Mike tries to get the management to bar- 
gam into a framework 
series of compromises the 
will be ten 
to bargain 


whereby after a 
settlement figure 
cents. Joe Labor 


within a 


tries to get 
framework whereby 
after a series of compromises the 
will be six Mike can’t get Joe to 
bargain frame of and 
Mike to from his 
re.erence round and 
never 


outcome 
cents. 
from his reference, 
Joe can’t get bargain 
trame of 
round, meeting 


join the issue 


They go 
after meeting, and 

When it begins to dawn on Mike that he 
is not cent 
trame of reference, the situation has become 
frozen. He does not dare to move out of 
his ten cent framework for fear that he 
will end up with six cents. On the other 
hand, Joe Management does not dare to 
move outside of his six cent frame of refer- 
ence for fear that he will end up with ten 
cents. soth would settle for 
eight cents, but they have been circling 
each other for so long that their attitudes 
have become a conditioned reflex When 


October, 1958 @ Labor Law Journal 


going to get Joe into his ten 


sides now 








the conciliater enters the situation, he may 
do no more than preside over the meeting 
His very the 
negotiation, 


changes ritual of 
the 


their conflicting frames of reference and get 


status 


enables 


to the eight cents with a minimum of risk 


last ditch 


meeting between a group of employers bar- 


I recall attending a so-called 
gaining jointly with a militant union. Previ- 
ous meetings had been rife with personality 
clashes, which stemmed from their frustration 
at not being able to the 
road.” dur- 
ing which time I sat quietly taking copious 
notes “for the record.” I doubt if I 
When final agreement 
shook 
warmly with profuse expressions of 
ciation for my the 
ment. I could not resist asking one of t 
negotiators just what he 
conciliator’s contribution 
a moment and 
sitting 


“set the show on 
The session lasted three hours, 


made 


a single suggestion 


was reached, everyone my hand 


appre 
settle- 


ne 


“contribution” to 


thought 
He pondered for 
“Well,” he 


notl 


was the 
laughed said, 
and doing 
gracefully put everybody else in 
and kept out all the personality clashes.’ 


“No,” I said, “I think I 
than that As a 
solid contribution 
had sense 
and let 
agreement 
from me.” 


“just here 


ung so 


good humor 


did a good deal 
more matter oft 
made a very 
tiations. | enough 


of the way you 


own 


peo 


without 


iegotiat« 


your any interter- 


ence 
It seems to me 
' 
as a catalyst when 
the 


negt 


most effective 
need by 
ritual of the 


is the 


a pressing 
the 
behavior 


parties 
tations 
required form 


the parties indicate strengtl 


other’s hidden positions 
of this 
the 


serves as a 


ceremony 18 necessary 
simple merits of a posi 
ritual 


conveving 


convenient medium 


a notion of strength, for using 
language and other symbolic means of 
munication. For instance, a negotiator give 
an impression of his strength by the timing 
with makes known changing 
When he takes a bargaining po 


when he expounds on its merits and 


which he his 
positrons 


' 
sition, 


h 


when he retreats from that bargaining posi 


tion the his final 


step by 


he is engaging in a complex form 


step to area ol 
objectives 

Circumstances occasion- 
ritual 
hindrance rather than an aid to communica 


tion, the 


ot communication 


ally make the an insurmountable 


and the introduction of concihator 
the 


which 


into ritual acts as a catalytic agent 


sets the whole 


process of communi 


cation gomg agam 
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parties to merge 





Guided by voluntary principles, our 
organization has grown from a 
weakling into the strongest, best 
organized labor movement of all 
the world. | urge devotion to the 
principles of voluntarism. No last- 
ing gain has ever come from com- 
pulsion. If we seek to force, we 
but tear apart that which, united, 
is invincible. 

—Samvel Gompers 
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The conciliator, as a new line of com- 
munication, affords the parties a great deal 
of additional flexibility in the exploration 
of peaceful solutions and yet protects their 
positions. He is not just a messenger boy, 
mechanically conveying positions from one 
room to the next. He functions purpose- 
fully. When he talks to one side, he reflects 
the pressure of the other side. 


To iilustrate this with a simple wage issue, 
let us say that the union has set itself an 
unrealistic goal of 12 certs in a given 
situation. At the deadline stage of negoti- 
ations they are still holding to a bargaining 
position of 18 cents. They indicate to the 
conciliator a willingness to settle for 12 
cents. The conciliator does not simply carry 
the message to the next room. He might 
say: “I'd like to see you get 12 cents. If 
you insist, I'll try out that figure, but hon- 
estly, my sense of the employer is that 12 
cents is not in the cards. I may be mis- 
taken, but it seems to me the most that 
you can hope for is eight or ten cents.” 


The conciliator then talks to the em- 
ployer. He may say: “If you hold to a 
six-cent objective, in my opinion you'll 
have a strike. I don’t want to tell you how 
to spend your money, but my own feeling 
is that your best chance is eight cents, and 
eight cents might not do it. You might 
have to go as high as ten cents. If you 
want me to explore eight cents, I'll be glad 
to try. If you insist that I explore a six- 
cent settlement, I'll try, but I'll tell you 
frankly right now, I don’t think it will go.” 


The conciliator, in that situation, is clearly 
not a messenger boy. He is reflecting his 
sense of the real pressures of each side to 
the other side. When he says to the em- 
ployer “six cents will not go,” he is not, 
as commonly pictured, a dispassionate ob- 
server above the battle, displaying a greater 
wisdom than the parties. He is indirectly 
a bearer of the power play in the situation. 
He is saying to the employer: “My sense 
of the pressure of the union on me is that 
you have set your sights too low.” At the 
same time, he is saying to the union: “My 
sense of the pressure of the employer on me 
is that 12 cents will not go.” 


To cite another example, a simple one 
which all mediators are familiar with, is 
the following method of conveying a posi- 
tion from side to the other and yet 
protecting the party which reveals that 
position. The conciliator says to the em- 
ployer: “Look, these people are still stand- 
ing on 18 cents and they won’t move. In my 
opinion, if I were to twist their arm, they 
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one 


would take ten cents.” The employer knows 
very well that the conciliator has been au- 
thorized to explore a ten-cent settlement 
Yet the conciliator is protecting the union, 
because if they made the ten-cent offer di- 
rectly across the table, the employer might 
shoot under it by two cents and offer eight 
cents. The union committee would find 
itself in an untenable position with its mem- 
bership. By lowering the sights of the 
membership to ten cents, people at the 
union meeting would argue: “Why should 
we strike over a difference of two cents.” 


Union negotiators want to be in a posi- 
tion where there will be a sufficient margin 
between their offer and the employer's offer 
so that a justifiable and formidable strike 
threat can be posed to the employer at the 
crucial stage of the negotiations. The con 
ciliator enables the union to maintain an 
18-cent position and yet conveys a ten-cent 
offer in a manner which protects the unior 
from having the employer chip away a 
this rock-bottom figure. The same protec 
tion is afforded the employer when he 
decides to move 


Still another example: Conciliators d 
not as a rule make recommendations or 
suggestions directly across the bargaining 
table. Most of their opinions are given 
at privileged caucuses with the parties sepa- 
rately. However, there are occasions when 
the conciliator asserts his leadership func 
tion by making suggestions in joint session 
Frequently this happens when the parties 


have narrowed the gap between them dur- 
ing the separate explorations of the concili 
ator, but are still unable to consummate an 
agreement. Further explorations are no 
longer ptoductive. They need maximun 
direct bafgaining pressure on each other 
because thé indirect conveying of pressures 
by the conciliator is not enough. 


The conciliator asks the parties to re 
sume joint negotiations where they can face 
each other. He announces: “As you both 
know, I’ve explored the issue extensively 
I think you are a lot closer together, but 
there is still a gap between you. I would 
hate to see you miss, you know 
that a miss is as good as a mile.” 


because 


The parties begin to feel each other out 
across the table with great caution, in the 
full awareness that an economic contest is 
entirely possible. It has become clear in 
the explorations that the union’s objective 
is definitely ten cents, even though they 
still hold to 18 cents. The employer is not 
ready to concede ten cents. At this point 
the conciliator that if he 
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separate them for further exploration, both 
parties will simply try to bear down on him 
rather than on each other. They might 
even be considerably annoyed at being sub- 
jected to another unproductive exploration. 
So, the conciliator across the open 
table: “Here’s an idea.”—and to protect 
himself will add: “I suppose both of you 
will disagree with me, but I'll throw it out 
for whatever it’s worth. Why not a two- 
step increase? A certain amount now, and 
a certain amount * number of months from 
that the figure will 
ten cents.” 


says 


now, so come out 


The suggestion is attractive to the union 
committee because they can still bring back 
to the membership the magic figure of ten 
cents. On the other hand, a two-step in- 
crease 1S a Saving in costs for the employer 

There is a wide variety of approaches 
and techniques which conciliators have de 
vised for exerting a leadership function 
Much depends on the individual abilities 
of the conciliator. To function purpose 
fully, he must have a general grasp of the 
real objectives of the parties—a sense of 
the area of hard bargaining concealed be- 
their bargaining Each 


neath positions 


conciliator has to function according to his 
personality. Some conciliators proceed on 
a note of considerable informality. Other 
conciliators, functioning with that same de 
gree of informality, would be stepping out 
of character and would antagonize the 
negotiators. 

However, regardless of personality and 
method, a conciliator is exerting a leader 
ship function in a given situation when he 
becomes an essential line of communication 
parties, reflecting their pres- 


as they explore throug! 


between the 
sures on each other, 
agreement on 


him the possibilities of an 


the issues in controversy 


In one sense of the word a conciliator 


is always a leader, even in those situations 


where he functions as a neutral or a cata 
of the paradoxes of leadershiy 
The knowl 


and 


lyst, for one 
is knowing when not to lead 
edge of when to do nothing, 
make their 


reach an 


sO induce 


the parties to own maximum 
efforts to 
keen 


Is no less 


agreement, requires a 


1 timing which 


sense of judgment and timing 


effective than an 


active Oo! 
participation in a dispute 


[The End] 
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Contrasts in the Role 
of the Arbitrator and of the Mediator 


By FRED H. JOHNSON 





The author is the regional manager 
of the American Arbitration Associa- 
tion in Los Angeles, California. 





| SHOULD LIKE to begin my paper 
with the suggestion that you join me in 
adopting the premise that, in the fast-re 
volving world of labor-management rela- 
tions, the seeking and accepting of assistance 
are not at all signs of inadequacy and that 
providing assistance is a sociological respon- 
sibility. The use of the so-called third-party 
technique in problem-solving has come to 
be regarded as a welcome facility by con- 
testing parties who perceive that the contri- 
bution of disinterested external services may 
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point the way out of a seemingly impossible 
situation which may have developed with 
a purely internal atmosphere. No denial of 
the traditional qualities of self-reliance and 
independence is involved; rathe 
recognition by parties whose rel: 
mature that 
susceptible of being carried to an 
extreme where their virtues are no 
valid or genuine absolutes 


vali 
quaiities 


exclusive 


those excellent 


longer 


The practice of third-party participatior 
takes the two which we know as 
mediation and Mediation is 
traditionally associated concurrency 
of negotiations and consists of judicious and 
timely toward dis- 
pelling obstacles that 


forms 
arbitration 
with 


directed 
hinder 


intervention 
the progress 
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lf centuries hence historians are 
speculating about the reasons for 
the demise of American civilization 
in the middle and latter part of the 
20th century, they will find the an- 
swer in our parsimonious attitude 
toward the support of education.— 
Laurence M. Gould, president of 
Carleton College, Minnesota. 





of the parties toward the desired end which 
is, of course, execution of a mutually ac- 
ceptable company-union agreement. Media- 
tion, then, may be briefly defined as invited 
intervention which occurs during the course 
of negotiations whose function is complete 
when the parties indicate that their conflict 
of interest has either been eliminated or 
reduced to a negligible degree of gravity 
We are now ready to draw attention to 
the primary difference between mediation 
and arbitration. The difference is that arbi- 
tration does not participate in the process of 
formulating the substance or the terms of 
an agreement. Arbitration is called into 
existence only after the agreement has been 
consummated and becomes effective, and 
arbitration’s purpose is to clarify misunder- 
standings and settle disputes that arise out 
of the interpretation and application of the 
agreement during the period of its lifetime 
This purpose is achieved by a straight- 
forward process of adjudication in which, 
by concise definition, the arbitrator officiates 
at the joint invitation of the conflicting par- 
ties, hears their respective arguments and 
evidence, and decides with finality (and 
without compromise or equivocation) the 
issue which has been put before him. In 
the performance of this exacting function, 
the arbitrator holds what is known as “hear 
ings” which must be attended by both par- 
ties or their appointed representatives. It 
is an inviolable rule that the arbitrator may 
not confer or consult with either party in 
the absence of the other from the moment 
that he accepts his appointment until his 
award is issued and the case is closed. 
You will observe that this strict procedure 
is quite at variance with that of the media- 
tor who may, as you know, meet with the 
parties separately at any time that he feels 
such action will facilitate peacemaking. The 
arbitrator's role conforms to a code of 
ethics, and if the case comes under the rules 
of the American Arbitration Association, 
he must conform also with those rules. The 
rules are designed to assure the parties that 
a full measure of provision has been made 
for attending to and performing the re- 
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sponsible task which they have delegated 
to the arbitrator—that of making a decision 
for them by which they agree to be bound 
At this point we observe what is perhaps 
the culminating contrast between mediation 
and arbitration. Stated simply, it is that in 
the former the parties themselves (having 
been assisted by the mediator) determine 
and define the outcome of their proceedings, 
while in arbitration it is the arbitrator 
(having been assisted by the parties) who 
determines the outcome exclusively 


Keeping in mind that it is the product of 
the negotiation proceedings—as expressed 
in the form of the written agreement—which 
becomes the record under which industrial 
arbitration occurs, we make note of a fre- 
quent saying which admits that the perfect 
management-labor contract has yet to be 
written. In the sense that the implied 
perfection pertains to the failure of the lan- 
guage of the contract to reflect precisely and 
completely its intended substance, we recog 
that what may be no immediate concern 
listening mediator may subsequently 
arbitrator 
inter- 


im- 


nize 
of the 
become a 
when a problem 


issue for the 
contract 


grave 
involving 


pretation is brought before him and argu 


mentation develops along the lines of “spirit 
of the agreement” and “intent of the par- 
ties.” Let me give you examples of 


typical problems that ended up in arbitration 


some 


In one case the company refused to arbi 
trate a discharge matter on the ground that 
there was nothing in the collective bargain 
ing agreement that anything about 
“discharge.” However, the superior court 
maintained that there intent of the 
their leaving out of their 


said 


was no 
parties shown by 
contract any 
ruled that a question of discharge was arbi 
within the procedure 
the parties. in 

] 


reference to discharge, 


and 


trable and grievance 
of the contract of 
the tact that the union 


employee was discharged without just cause 


I view of! 


contended that the 
and there was an arbitration clause in the 
contract, the court ordered arbitration. The 
appellate court sustained the superior court's 
action 

called 
l 


Arbitrators themselves are often 
upon to go back by 
find what the intent of the parties was A 


recent case from our files requested an arbi 


way of evidence an 


? 


trator’s ruling as to which party is correct 
in its interpretation and application of the 
contract when the company refused to pay 
shift-differential pay in respect to holiday 
pay as covered by a certain section and 
article of their current contract. The con 
tractual provisions in the contract relating 


to the subject were not clear. The arbitra- 
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cance here lies, of cot in tl 


. I urse, in the tact that 
. . « the strength of our Nation the finished language of the parties becomes 
lies in providing impartial and timely word and substance the 
justice to all people.—William °. functioning of the 
Rogers, Attorney General of the guage may be 
United States of America. nition. Three 


raw material for 
arbitrator Che lan 
lacking in defi- 


c where 





recise language inca 
tor then had to go back beyond that con 0 t - eae *P ney | ; interpre 
to trace the history of the intent of the par Hi, | ne “¥ be 
ties. He had to find out from the beginning pr s 

what the words “their regular rate of pay” cae iplin: - 

meant in the first contract that was writte! ae San. ogy 4 
between the same parties as the words pat gece Ding haee rhe: a pee ing 
ticularly referred to the worked and 1 - : » Mae ' - . rom 


worked holidays The arbitrator in 


t1i0Nn 


instance took into cognizance even post 


‘ | advancing nological 
tractual “oral understanding.” I bring this vorld, the higl tale: tation 
particular case to your attention only cannot 
arbitrator has to seek cover 
in the best man three 
absence ot clear language being 
ontract, arbitrators oftentimes con 
their findings on intent and a was 


arose 

arbitration signed 
1€ vacations” 
bargaining agreement ! 
tior whether regular part 

entitled to receive pro-rata paid 
tions annually TI nce showed 
it had been the practice the employ 
allow pro-rata vacations to regular part- 
employees under a variety of different 
ditions; in general it had been the inter 
require the employee to qualify for | 
vacation by working the number 
approximately equal to that worked 


regular full-time emp 


I 


-white 


l 
year. The arbitrator wrote in hi 
] 
l 


“ , . meee 
while the absence of would 
contract is regrettable, it { dis 

’s opinion that in such absence 


es and apparent intent of the parties 


must conform.” He further wrote that 


loyed 


arbitrat 
lact | } 
that it is not his privilege to supply language 

not found in the contract, he wishes t 


t I to 


“while the arbitrator is sensitive to the niques 


out that no language supporting 


« 


ployer’s present practices is to 
t 


herein. He believes that it is his 


to resolve the apparent intent of the 
ment as that intent is made evident by : The arty ors maintained that 
history of the agreement and by current , atten 
practices the use and syn ratior f ty ma 
The problem faced by this arbitrator hines required mor ork. tl : amount 
points up another kind that might be de ot wor or] r tl ator o1 
scribed as the diametric opposite of the ons operat I 
that he encountered. It is not unusual for that there 
the inclusion, let alone the 


trators 
oyection 

omission, of 

precise language to present problems 

interpretation and application 
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itract had 


Che Signin 
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they then known of the imminence of the 
3-D picture presentations. However, the 
arbitrators held that they had no power to 
write a new contract between the parties 
or a new clause in the existing contract, 
and they ruled that the matter was, there- 
fore, not subject to arbitration. The ruling 
was sustained by the appellate court. 


More recently, video-tape machines for 
transmission of network television programs 
came into being after contracts had been 
negotiated and before the parties knew all 
the ramifications with which they were to 
be involved. Video tape is an electro- 
magnetic tape which records a television 
signal. The tape has magnetic particles on 
it which can be magnetized in direct rela- 
tion to the electronic signal or the voltage 
of an electric signal of a television picture 
at a given distance. It may be played back 
in direct relation to the way that it is re- 
corded. The entire signal, that is, the 
synchronizing, picture and audio signal, are 
all contained in the same tape. The quality 
and definition on tape is much improved 
over film and kinescope. The problem 
arose in the differences in assignments of work 
given to certain persons because of the varia- 
tions by reason of these different fields 


Certainly no mediator or astute contract 
negotiator can foresee these latter types of 
difficulties until after they have had ex- 
perience with them. However, the first 
type, and many similar ones, wherein medi- 
ators’ services are used could be avoided if 
the mediator was alert. 


I think that a mediator,-when called upon 
by the parties, should be qualified to proffer 
suggestions that would eliminate as many 
disputes as possible. If he thinks of these 
problems in advance and communicates his 
thoughts to the parties, he becomes more 
highly respected. By so doing he has 
placed the parties in a more receptive mood 
to receive alternate solutions and compro- 
mises. He makes better headway in media- 
tion of a dispute. 


Any attempt to enumerate a series of 
examples of contrast must inevitably result 


in repetition. However, perhaps the few 
illustrations which I have presented will 
suffice to indicate representative differences 
between the two roles of the mediator and 
the arbitrator. I feel that the subject of 
contrasting them should not be allowed to 
preclude a brief reference to the fact that 
the differences exist within a common area 
of objective resemblances. The methods 
differ but the desired end is the same. 
Indeed, so vital is this desired end—this 
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elusive state of harmony and understanding 
—that discussion is taking place in some 
quarters about the possibility of combining 
the two avenues of approach into one longer, 
broader thoroughfare. The theory 
to be that the functions of the mediator and 
the arbitrator can be merged into a form of 
superlative two-in-one office to be effective 
continuously, beginning with negotiations 
and lasting through the contractual period. 
The concept provokes the imagination. 
Speaking as one whose activities are asso 
ciated with ad hoc arbitrations on a wide 
and varied scale, I foresee so many natural 


seems 


obstacles as to cause me to believe that the 
concept is an idealism rather than a prac- 
tical thing. 

There is, however, one phase of third- 
party participation in industrial relations 
where the combination may prove capable 
of development, and that is in the case of 
a permanent umpire, whose working en- 
vironment is a mature company-union rela- 
tionship in which a tendency toward mutuality 
between the principals has already 
made obvious. Even in these most 
able conditions, the umpire would probably 
still find it impracticable—if not impossible 
—to serve concurrently as mediator and 
arbitrator in such matters of frequent occur- 
where his 


been 


lavor- 


rence as services im 
one role would be prejudiced by those in 
the other. It may be that the conciliatory 
services of the mediator would constitute 
a sound function during the term of an 
agreement where he may work concurrently 
with but separately from the arbitrator 
However, it is highly debatable if the twe 
functions lend themselves to integration in 
given set of industrial 


grievances 


one person in any 


relations, 


It is not the function of the arbitrator to 
mediate. It must be presumed that all steps 
of mediation and compromise have been 
taken and that further attempts at media- 
tion would be fruitless and time-wasting. 
Arbitration having been asked for, the arbi- 
trator must and talent to 
that end and not waste the parties’ time 


devote his time 


and 

The Code of Ethics 
American Arbitration Association, and ap- 
proved by the National Academy of Arbi- 
trators and the Federal Mediation and 
Conciliation Service, treats the subject of 
the conduct of the parties and the arbitrator 
in the following language: “Having selected 
an arbitrator, the parties are under a duty 
not to subject him to improper pressures or 
influence which may tend to prejudice his 
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judgment. They should neither give nor 
offer favors of any kind to the arbitrator 
As a general rule they should not commu- 
nicate with him privately of 

Legislatures in many states have adopted 
laws that would forestall mediation work 
on the part of an arbitrator. Let me quote 
Section 95 of the California Penal Code 

“$95. [Improper attempts to influence 
jurors, referees, etc.: Punishment.] Every 
person who corruptly attempts to influence 
a juror, or any person summoned or drawn 
as a juror, or chosen as an arbitrator, o1 
umpire, or appointed a referee, in respect 
to his verdict in, or decision of any cause, 
or proceedings, pending, or about to be 
brought before him, either 

“One 
oral or written, had with him except in the 
regular course of proceedings; 


By means of any communication, 


“Two. By means of any book, 
instrument exhibited, otherwise than in the 


paper, or 


regular course of proceedings; 


“Three. By means of any threat, intimi 


dation, persuasion, or entreaty; or, 


“Four. By means of any promise, or assut 
ance of any 

“Is punishable by 
five thousand dollars, or by 
in the state prison not exceeding five years 
[Enacted 1872; Am. Code Amdts. 1873-74, 
p 424.]” 

The 


same but are not 


pecuniary or other advantage; 


fine not exceeding 


imprisonment 


functions of all arbitrators are the 
like the 


same—to 


mediators’. The 
differ 


end result is the resolve 


ences in union-management problems. The 
mediator settles disputes through compro- 
The arbitrator settles them through 


[The End] 


muses 


judicial decisions 
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| WAS very much interested in Fred John- 

remarks concerning the differing 
roles of the arbitrator and mediator in 
industrial relations. It is remarkable that 
although he has probably never served in 
either capacity, he has achieved consider- 
able insight into the processes of mediation 
and arbitration. From his keen observations 
he has undoubtedly gained more knowledge 
on the subject than some of the practicing 
arbitrators and mediators in the Southern 
California area. 

However, I would like to take exception 
to Mr. Johnson's rather rigid restriction of 
mediation to contract negotiations, and of 
arbitration to the interpretation and applica- 
contract terms. In my 


son’s 


tion of existing 
experience, the two processes may be applied 
quite effectively to either situation, depend- 


ing upon the circumstances 
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As you know, there are two schools of 
thought on this subject and they have been 
heated controversy for many 
articulate 


engaged in a 
years. The most 
spokesman for the “judicial theory of arbi- 
tration” is Senator Wayne L. Morse who, 
while ] 


dean of law at Oregon, 
acted as an arbitrator on the 


famous and 


serving as 
West Coast 
and later served as a public member of the 
War Labor Board for several years. Senator 
Morse holds that essentially 
a judicial process, and that the 
sits as a private judge who is called upon to 
and economic 


arbitration is 
arbitrator 
determine the legal rights 
interests of the parties, as those rights and 
interests are proved by the record made by 
the parties themselves 

According to Senator Morse, the arbi 
trator is restricted entirely by the 
presented to him in the form of evidence 
arbitration hearing 


record 


and argument at the 
The principle of compromise has no place in 
arbitration, and the arbitrator is prohibited 
from taking judicial notice of interests and 
facts established in the record of the 
hearing. Furthermore, Senator Morse in- 
sists that the arbitrator should be bound by 
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the language and legal meaning of the con- 
tract, by the rules of contract law, and that 
he has no right to amend or modify such 
language. So much for the “judicial theory 
of arbitration,” which Fred Johnson evi- 
dently adheres to also. 


The other school of thought has a sharply 
different view of the purpose and role of 
arbitration. Its principal spokesman is George 
W. Taylor, professor of industrial relations 
at the University of Pennsylvania. This 
approach, which may be called the “col- 
lective bargaining theory of arbitration,” 
holds that arbitration is part of collective 
bargaining and, therefore, if it is to serve 
the parties effectively it must be just as 
dynamic and flexible as are the very processes 
and procedures of collective bargaining. 


Granted that iam most ad hoc grievance 
arbitrations involving employees’ rights under 
a contract the judicial approach to arbi- 
tration is generally followed, there are a 
number of important areas where the neutral 
third party is often called upon to function 
as both arbitrator and mediator. Perhaps 


the best-known area is the one already 


touched upon by Fred Johnson, and con- 
cerns the role of a permanent umpire who 
has a long-term and continuous relation- 
ship with the parties. 
may apply with respect to an ad hoc arbi- 


(The same situation 
trator who is called upon to serve the 
parties again and again in grievance cases.) 
According to George Taylor, who has him- 
self served in this capacity for many years, 
an impartial umpire is first of all a mediator, 
but he is a special kind of mediator in that 
he always has the reserve power to make a 
final decision on the issues in controversy. 
Professor Tayior’s point is that by bringing 
in a fresh viewpoint, the impartial umpire 
may be in a position to help the parties 
work out a problem in a mutually satis- 
factory manner. Dr. Taylor operates on the 
theory that an acceptable agreement among 
the parties on an issue in controversy is 
always preferable to an arbitration decision 
which may a defeat for 
the parties. 


represent one of 


This is not to say that the combination 
of arbitration and mediation functions in 
one person is universally applicable to ail 
situations. On the contrary, its acceptance 
depends pretty largely on how receptive or 
responsive the parties are to this approach. 
Another permanent impartial umpire who 
had long practiced mediation in his efforts 
to strengthen labor-management relations 
was the late Yale Law Professor Harry 
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In the critical years that face us, 
years in which the destiny of the 
world will be shaped for decades to 
come, | believe our success or failure 
will be determined in the realm of 
ideas. —Richard M. Nixon 





referred to as the dean of 
United States 


According to Professor Shulman 


Shulman, often 
arbitrators in the 


“So long as the 
the same arbitrator 
his integrity 
of the normal 
court procedures. He 


continue to use 
having 


parties 
confidence in 
and wisdom, he should be free 


restrictions which adhere to 


should be free to 


mediate whenever a mutual settlement, rather 
than a 
He should have full power of 
apart from the 
formal hearing or 
be free to confer with the parties, not only 
together but separately The 
arbitrator working under such 
ditions can be of 
the parties 


decision, seems the wisest cours« 
investigation 
contentious research of the 


presentation. He should 
standing 
con 
considerable service to 
making final de- 


apart trom 
ultimately 
become a 


cisions in submitted for 
decision. He can 
available for a great variety of aids outside 
the scope of his formal jurisdiction. He can 
perform an educational and service function 
more valuable, in the long run, than his 
actual adjudication of grievances.” 


cases 


mutual friend 


So much for the use of mediation 
niques by permanent arbitrators. Ano 
sector where the ad hoc 
functions as a mediator is illustrated in the 
three- or five-member tripartite 


arbitrator 


case of a 
arbitration board established by the parties 
such boards consist of an equal 

partisan arbitrators appointed 
themselves l 


Generally 

number of 
by the parties 
neutral or impartial arbitrator, who serves 


and a sing! 
as chairman of the board and is selected by 
the partisan arbitrators. After the hearing 
is concluded, it is not uncommon for the 
arbitrator to serve almost exclu- 
with 


neutral 
sively as a 
other members of the 
Such mediation does not take place in the 
presence but occurs during the ex- 
arbitration boar 


mediator respect to the 


arbitration board 
parties’ 
ecutive sessions of the 
particularly where the issues in contré 

concern the terms and conditions of a new 
contract between the parties. I have heard 
that on occasion the neutral arbitrator goes 
so far as to separate the partisan arbitrators 
into different that he 


back and forth between the two groups in 
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unanimous 
ideal, or a 
majority decision which is most acceptable 
to both sides, with ‘d 


senting for the record.’ 


either a 
would be the 


an effort to achieve 


decisi¢ mn, wi ich 


the minority side “dis- 


is another area where the ad ho: 
called upon t 


single or 


There 
arbitrator occasionally is 
mediate while serving as a 
neutral. Such a 
during 


sole 


situation when, at 


arises 


some pont the .hearing, the arbi- 
begin 
ally 
they had thought prior t 


Whether this unexpected de 


as well as the parties suddenly 
to realize that the disputants « 1 
as far apart as 
the 


velopment results 


hearing 
from a m 
investigation of the matter u 
the hearing or from a misunderstanding 
lich comes to light during presentation ot! 
that it 


formal 


the case, the tact remains soon be- 


comes apparent that a arbitration 
the issue in contri 
and 
from the standpoint of improving relations 
union lf the 


look to the 


award on versv is un- 


necessary may actually be undesirable 


I 
and the 


between the company 
parties are inexperienced, they 
and direction as 


arbitrator for counsel 


what should 


itself 


course the proceeding 


the 


Suggestion ol 


once situation has clarified 


mediation at this port 
the arbitrator involve 


but 


may 
than not tl 
accepted by the 
that the 

mutual 
risk of 


tron 


more often 
feelings 


settled 


parties 
reliet matter may be 
running 


decision if the ar 


agreement rather than 


losing the 
nclusi 


is carried to its logical c 


There is one other section of Mr. Joh 


son’s paper which I should like to comment 
This concerns the 


part ol the 


upon necessity of alert 


mediator 


being 


ness on the 
difficulties in contract language 
by the 


do everything possible to 


parties. Certainly a mediator 


assist 
: ’ —~ j roosts ” 
in preventing future difficulties aris 


ambiguous language. However, thi 


the mediator’s primary responsibility 


tunction is to secure an agreemen; 


I 
basic issues in dispute without t 


concern as to how the parties pt 


phrase the specific language ot their 
compelling 


ment There is a 


for this apparent indifference of a 


very 
med 


r 


to contract language, which | shall 


illustrate by some examples 


We 
problem of 
general contract phrases as 
disciplinary action” or “equitable distribu- 
tion of overtime.” The lack of 
definition is due not alone to the ambiguities 


the 


interpret 


are all familiar with vexing 


endeavoring t such 


‘just cause tor 


precis¢ 
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Once turned on, the spigot of Fed- 
eral expenditures cannot be turned 
off overnight even though public de- 
mand for such action could come 
about quickly —wMaurice H. Stans, 
director, Bureau of the Budget. 





the English 
the 


contingencies 


inherent in 
inability of 
future 


parties 


Johnson referred to in the idly char 
technology of the vision industry). but 
mainly because the par are drafting the 


& 


Kitig 


agreement for riety « onstituents of 
both table 
up 


side Ss oft 


parties cannot agree 
items which, wl t in 
not s¢ Verriding < to hold up 


Accord 


expe dient 


are 
signing of 
ingly, 


agreement 


they adopt practical 
Chey deliberately Vague, gen 
terms which are broad enough to embrac« 


conflicting 
by the parties 


the various interpretations hel 
Thus arises the “calc 
where the 


decision o 


ulated ambiguity 


seek to postp 


parties either I 
a tuture determinati 

be made. However, 

should during 

there is always arbitrati 


he arbitrator is then 


arise 


later, ti 


a particular word 


Or years 


tion was purposely av 
in order to prevent at 
verse objections from | 
generally acceptabl 
It is interesting to 
this kind 

warn the arbitrator 
add 


any provision 


tration of 


no power to 
modity 
Such restriction 

tunction of the ar 
and application, tl 
changing the language 


you kn 


impossible to interpret a pr 


specinic 
tract. However, as 
adding to or modifying it 
ing simple phrase ‘All emplo 
service shall receive 
pay.” Now 

has been « n the 
but m sick 
ne month or one 
Query 
week's 
then 


year's week's 
vacation wit! assume an en 


ployee payroll tor one 


year was leave < lavoft f« 


week during that vear 
Does this employee qualify for 


Phe 


arbitrator 


vacation with pay 


submitted to the 


question is 


with the 
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usual prohibition about modifying the agree- 
ment. Yet, no matter which way the arbi- 
trator decides the question, his answer will 
in effect constitute an addition to or modifi- 
cation of the vacation provision. 

If the arbitrator decides that the employee 
does not qualify for a vacation, he has 
virtually inserted the words “continuous 
and uninterrupted” before the word “serv- 
ice.” If he decides the other way, the 
arbitrator has amended the language by 
providing that a year’s service may be 
broken or interrupted by illness or layoff 


of up to a week or month’s duration with- 
out disqualifying the employee from vaca- 
tion pay. However, such specific or qualifying 
words were not inserted by the parties even 
though they may have actually been con- 
sidered at the time of negotiations. For 
reasons best known to the parties, they 
chose to omit such qualifying language, 
pursuing a policy of “don’t cross the bridge 
until you come to it” or relying upon the 
“good” judgment of an arbitrator who may 
such a question 


[The End] 


be called decide 


in the future 


upon to 
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N PREPARING for this paper, I read 

with complete fascination Edward Peters’ 
book Conciliation in Action. I noted with 
particular interest the plea made by Glenn 
Bowers in the foreword to that book. He 
expressed the hope that “someday the social 
scientist may draw aside the curtain of 
mysticism which today surrounds both the 
bargaining and conciliation process.” Per- 
haps someday a social scientist will do it, 
but it is certainly not something that I 
propose to do at this time. However, there 
are many aspects of the mediation process 
upon which a psychologist can comment, 
and it is these, as I understand the process, 
that I will consider. 

My remarks will be based on the assump- 
tion (one that may not be shared by all my 
colleagues) that conflict (by which I do not 
mean open warfare and strikes, but conflict 
in general) is an inevitable aspect of our 
present society. Conflict is not peculiar to 
labor-management relations but goes on in 
every phase of our society. This conflict is 
inevitable because, in the competitive society 
in which we live, opportunities for power, 
prestige and economic gain are not. open 
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equally to members of all groups, and ce 

tainly are open to labor and management i 
disproportionate degrees. Labor unions have 
been organized for the purpose of securing 
for themselves a greater share of these ele 

ments than the members could obtain ind 

vidually. 

In discussing industrial conflict, the ques- 
tion is often asked whether it is principally 
psychological or economic. It’s foolish t 
attempt to characterize it as either primarily 
psychological or economic. Both elements 
are part of the reality of the situation. The 
field of reality economic factors 
and forces as well as psychological factors 
and forces. It is impossible to describe the 
situation in “either/or” terms. We cannot 
deny the existence of either aspect of the 
field. However, for my purposes here, be 
cause I am a psychologist, I intend to 
consider only the psychological aspects 


contains 


Why is conflict inevitable? In discussing 
this question it is relevant to consider the 
roots of conflict. One source of 
found in the way in which the 


his world of 


primary 
conflict is 
individual perceives 
We used to assume that there was an objec- 
tive world out there; that anyone with 
normal would see that objective 
world in the same way. If the person did 
not see it that way, then we would examine 
the situation to see what kind of pathology 
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reality 


senses 





was involved. However, we now have much 
evidence leading to somewhat different views 
about perception. We call it the “new look” 
in perception, 

The evidence this 
new look is very simple, but it has a wealt! 
of meaning and leads to the important con 
clusion that what we perceive is as much a 
function of what we are as it is a function 
of what we see. As an example of this, | 
might refer to my discussion with Edward 
Peters in preparing for this paper. I am 
that all of us see Mr. Peters in a 
different way. Whether in my 
with him I saw him as a 
kindly individual depended to a large extent 
My perception of 


used to demonstrate 


sure 
discussion 
threatening or 


on what I needed to see 
him only partly depended upon any objec 
tive notion of Mr. Peters as an individual 
It depended also to a great extent upon m1 
personal background which I brought wit! 
me to the situation. Embodied in this is the 
fundamental principle that what are facts t 
one individual are not 
any other individual 


necessarily facts te 


I would like to cite a simple experiment 
to show how perception may be distorted 
and how this influences the way we see our 
About six 
Solomon Asc] 


The experiment 


years ax at 


world of reality 
Swarthmore College, 
ducted an experiment 
simple that it could appear ridiculous 

it involves a profound truth. Mr. Ascl 
individuals t« 
with one 


structed a group of eight 


match the length of a given line 
In order to test cer 
tain hypotheses about the effect of 
individual’s perception, he 
Prior to 


give the 


of three unequal lines 
grout 
action on an 
rigged the experiment asking the 
students to 
‘oached seven of the students to respond at 
points with wrong 
judgments. Now what 
naive eighth member of the group, the un 
students 


eight answers, he 


certain and unanimous 


happened te the 


coached student who heard seven 
which contradicted his 
ywn senses? Mr. Asch found that students 
type of situation responded differ- 
However, he did find one type of 
ot such a 


reporting evidence 
n this 
ently 
student who, under the influences 
situation, would actually see the situation as 
his fellow students reported it. Note, it 
was not that this type of student failed to 
report what he saw. It was not that he saw 
it correctly, and then as a result of majority 
pressure decided to go along with the seve 
reporting wrongly. This student actually 
saw it as they reported. His perception of 
the situation had actually been affected by 
the situation. This type of student had a 
very strong need not to be out of step 
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Che differences in student reaction to this 
experiment depended upon how important 
the student’s needs were to be a member of 
the majority group. You can draw your 
own conclusions from this and can translate 
it to your own situation—the mediation ot 
Individuals with the 
and loyalties 
However, others with 
will 


industrial disputes 
same strong 
things the same way 


and 


goals will see 


different goals loyalties 


the same phenomenon in a different 


perceive 
way 
This background of the individual, his goals 
and his loval%ies are built into the very tacts 
of the situation that he He may 
look at another in such a situation and he 
willful or stupid 
in holding to to us 

clearly erroneous view. Yet we 


perceives 


will appear to be obstinate, 
what seems 
think ourselves stupid or obstinate becaus¢ 


we fail to see the situation in the way in 


which the other person sees 


The way in which we see our 


defined to some extent 
groups in which we hold membership 
define for the 


is to perceive 


reality is 


r 


individual no 


others but also 


oups 


is to perceive himself. For instance, 
determine 


| 
a 


values, goals and interests whict 
in which I per tl 


; 
| 1 


the way ers 
upon the groups in which I hold membership 
—the l 


If | 


my beliefs, I must examine 


ceive oO epen 
groups to w ich I feel that I bel 


wish to understand he 


which I am a part. All of 
group membership 
member of a 

a protessior 

these in-groups 
r values. In relatio 


wr standards we ten: 


perce] 


actions. Sucl 
is by our background 


stereotypes 


What we are devel 


hat t able to 
means to be able 
tween the pictures 
groups and 
result of our oT 


other 


vividness into this princi 
tend to believe that we 
determined our own out! 
a freedom of choice Thi 
myth, and it is a myth an 
creasingly so ‘in the U 
make handling confli 

Sarv to 
that 
standards of groups, and thus in the 
members, constitute 
conflict To 


reject the mytl 
these differences in the norms 
their 
element in 


tion of 
portant 





this, your understanding of what I have said 
thus far might be different from what I 
think I have said, and it is probable that we 
would all disagree with each other on what 
has been said. We must take it for granted 
that there are built-in differences in the way 
in which individuals see themselves and 
each other, that these built-in differences 
are to a large extent a function of the norms 
and standards developed by the groups in 
which we hold membership, and that such 
differences are an important root of conflict. 


The second major root of conflict which 
I would like to discuss is that which results 
from differences in emotionality. Here I 
would like to borrow some notions which 
come from the English psychologist W. R 
Bion, who has done a great deal of research 
on the emotional and work cultures of 
groups. Bion, in observing both small and 
large groups, concluded that all such groups 
develop at least two kinds of culture. One 
of these—the work culture—is a way of 
carrying out the task required of the group 
However, groups also develop an emotional 
culture. As Bion has described it, groups 
sometimes behave as a whole as though 
their purpose was to fight rather than work 
Have you ever been in a staff meeting in 
which there was an agenda, but everytime 
you got to a topic on the agenda there was 
a clash on the subject. This happened time 
after time and made it impossible to get 
through the agenda. In such situations it 
almost appears that the group met not to 
work but to fight. 


To understand the nature of this emo- 
tional culture, we have to trace back beyond 
the notion of it to the underlying assumption 
that the primitive human animal had various 
biological ways of coping with a problem— 
with a stress situation. We might call these 
biological reactions to stress. The reaction 
might be to fight, to flee or to shift the 
problems to someone else. These reactions 
continue to be a part of our basic emotional 
organization. When we are under 
we may form an emotional culture to fight, 
we may flee from the stress or we may try 
to get someone else to solve the conflict 

The relevance of this process for the 
mediation situation is that we cannot hope 
to do at any early stage in the group certain 
things that could take place only in a later 
stage. Of course, I must point out that my 
own perception of the mediation situation is 
handicapped by lack of background, and 
that this process may not have fundamental 
relevance to the adjustment of industrial 
disputes. However, from what I do know, 
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stress, 





The great change that has occurred 
in America in the last generation 
has been the rise of the middle 
class family. . . . If we define 
the middle class family as one with 
an annual income of from $4,000 
to $8,000 we find that today 43% 
of the families are in this bracket as 
compared with only 15% in 1935, 
speaking in terms of constant 1957 
dollars.—Norman Strunk, executive 
vice president, United States Savings 
and Loan League, Chicago, Illinois. 





that this whicl 
seems to be inherent in any group situation, 
would also have relevance to the mediation 


When work 


stress, any group 


it would appear process, 


beginning to witl 
will 


emotional responses 


process 
evidence of a 
Unless the 
group has the possibility of fighting or shi 
whatever it is that 
members need to do under stress, and to 

it at the stage at which it is 
group cannot work at the level of the mean- 
ingful exchange 
the point of 
mutual problems. 


Rive 
Variety ot 


ing the burden, or 


neede d, tl 


It can never reac] 


toward a solution 


of ideas 
working 


identified 


differences in 


have 
conflict: (1) 
perception of the 


Thus far, then, we 


major 


two 
roots ot 

real world and (2) diffe: 
ences in emotionality. With these differences 
} 


how can we ever hope to have com 
tion occur which bridges the 
the differences that the 


the group 


gap between 
individua!s bring to 
resulting from 


Situation—a gap 


the membership of the parties in groups 
different 
Essentially communication results from the 


with essentially worlds of reality 


establishment of a line communicatior1 
through which agreement can be made pos 
sible. The 


ness ot 


parties must reach a common 


perception—a framework 
in which the 


Communication is a way of 


common 
parties can see the situation 
oming to sl 


One 


4 
Ss) mbols 


common means [tor 


best theoreticians in the field of communication, 
George Mead, a sociologist and philo 

at the University of Chicago, says that con 
munciation occurs when you are able t 

the place of the other person—when yor 
able to see as he sees and feel as he fe 
However, to do this in many situations is 
well-nigh impossible. To do it in situations 
such as labor-management disputes, where 
we know that the gap between the parties 


is great, is almost asking for the impossible. 
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The film “Twelve Angry Men” very well 
illustrates the difficulties of communication The way to perplexing extravagance 
and the sources of the problems of com is easy, but a return to frugality is 
munication, and it indicates some possible difficult. —Grover Cleveland 
solutions to these problems. “Twelve Angry 





Men,” which takes place in a jury room, 
deals with the action of the jury in reaching communication 
a verdict about the defendant's alleged ception and emotionality are bridged 
murder of his father. In the jury one man, 
played by Henry Fonda, holds out. All 
11 members of the jury on the initial person 1 zed t “a 
tes of “guilty,” but Fonda votes 


The film depicts the way 


might suggest th the mediator serves 
his person a symbolic function 


+titi 


man is able to persuade other 

members of the jury until the whole grou 

moves in his direction. It is an interesting municatiot 

film, extremely well done and very reach agr 
usSion on communication about tl 
for communication to ¢ 7 How do 

he some pr speaks 


identification with the others in the 


there must 


technique that has been suggested 
» suggest this to you—it 

which is not suitable for all pur 
that advocated by Carl Roger 
versity of Chicago. Using the same general 
approach to communication as used by 
Mead, Rogers describes a technique throug] 
which one can substantially improve his 
ability to communicate The Rogerian af and human 
proach is this: If you can state for ‘ necessary t 
opponent his position as he would stz 4% passionate 
and do this to his satistaction, then thi able to m 
the beginning of reaching some comm it results from 
ground. However, I must point out that who is able 
such a technique involves a danger . 
suspect one which may be of some signi can accept- 
ficance in the labor-management dispu cerned 
area. If I am fundamentally opposed t In closing I w 
the position ol the other party t the hi comment about 
pute, then for me to be able to express t should view ci nfii 


his satisfaction his ideas places me in ; could be desirably 


precarious position. To clear the way for hing from whicl 
me to see things as my opponent sees then nefi I am not 
I must, at least temporarily, suspend my best type 


} 
‘ 


own ideas. To the degree at it requires } 


nas been el 

me to move out of my own position, my 

own ideas have lost strength and force, and n t could } i uld be 
I have moved that much closer to his 


tion. This would be an extraordinarily 


we nee 
make to the union or management negoti: rhe 


cult and perhaps dangerous suggest , 


: differences 
who is convinced that his positio1 onetime teanmeces 
What role does the mediator p! 11 ol es, cannot be 
ing this communication problem: h edi there is conflict 
ator, however we characterize | , unique Conflict 
person through whom the differences in aspect of our soci 
perception among the parties are reduced is to use conflict 


He is the person through whom symbols _ tive use of 


come to have a common meaning to the eliminate it whic yu ur esse 
; 


parties to the dispute. He is the new line of goa [The End] 
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FREQUENT COMMENT in the litera- 
‘Ature on mediation concerns the lack of 
research in the area of mediation. One 
writer raises the question as to why there 
is the paucity of research on mediation in 
contrast with the considerable literature on 
arbitration.’ There are several possible ex- 
planations. First, the mediation industry is 
socialized and has its mediators on a perma- 
nent retainer paid for by the taxpayers. 
Therefore, the industry has no need to hawk 
its wares. By contrast, the entrepeneurs of 
the arbitration industry have an incentive to 
report as well as to reflect upon individual 
experiences. It is assumed that this manner 
of advertising is ethical so long as the ad- 
vertiser-author does not include his phone 
number in the article. 

A second hypothesis is that the media- 
tion process is so simple, obvious and ele- 
mentary that there is nothing to research 
Once the mediation process has been de- 
scribed, research reaches a dead end 

A third possibility is that the subtleties 
and intangibles of the mediation process 
do not lend themselves to the scientific 
method. The observations are often made 
that mediation is more of an art than a 
science, that there are no blue prints and 
that no two cases are alike, If this is the 
situation, research would yield a large num- 
ber of case studies from which there would 
be an absence of general principles. Media- 
tion, like some other professions, is based 
largely upon judgment, insight and experi- 
ence. Mediators should not have feelings 
of inferiority because their profession can- 


not be reduced to a body of principles or 
As medi- 


ation is an art, it is difficult to research 


practiced with scientific precision 


Bearing in mind that mediation relies t 
a large degree upon intuitive hunches to 
gether with experience, the purpose of this 
paper ts to review some concepts related to 
the psychology of small groups in order t 
consider whether they are applicable to col 
lective bargaining deadlocks. As I do not 
pretend to be an expert on mediation, I will 
merely report on what seems to me to be 
relevant and implications 
therefrom, letting you draw your own con- 


some concepts 


clusions 


Interpersonal Communications 


Everyone is aware of common barriers to 
clear communications, such as semantic dit- 
ficulties, different frames of reference 
words that carry emotional impact. In addi 
tion, students of small group behavior hold 
that group communicates on tw 
levels—the objective and the 
The objective level is the conscious, 
lectual level which deals with 
nomics and power relationships. In_ the 
collective bargaining situation, the objective 
level concerns the stated issues in contract 
The subjective level deals wit! 
the subconscious, emotional 
felt problems of the group. 
level problems are not fully understood by 
the individuals involved, they are not ver 
bally communicated. Subjective level issues 
are communicated in the manner in whicl 
a person behaves and others may uncon 
sciously react to this level of communica- 


and 


every 
subje ctive 
intel- 


facts, eco- 


negotiations 
and vaguely 


As subjective 


tions. At the bargaining table the subconscious 
conflicts, personality problems and faulty 
perceptions of the negotiators (at the sub 
jective level) may interfere with an unde 
standing of the objective issues. 





1 Arnold Rose, ‘‘Needed Research on the Medi- 
ation of Labor Disputes,"" 5 Personnel Psy- 
chology 188 (1952). 
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Viewed in this manner, collective bargain- 
ing 1s a process which must resolve two sets 
of problems—the collective bargaining de- 
mands at the objective level and the per- 
sonal psychological needs of the negotiators 
at the subjective level. Human relationists 
consider the subjective issues as obstacles 
that must be dealt with before the negotia- 
tors can come to grips with bargaining 
It would fellow that a mediator should 
have the sensitivity of a clinical psychologist 


issues 


in discovering the subjective issues causing 
In ad 


should 


a deadlock on the objective issues 
dition, it that mediators 
from the clinician in the 


follows 
borrow treatment 
of subjective issues 
Before going further, however, the 
tion must be raised as to the extent to whicl 
deadlocks arise out of emotional and per 
problems which cause faulty per 


ques 


sonality 


ception in contrast to those disputes that 


are genuine conflicts over objective issues 
Let us take the 


problems listed by Edward Peters in his au 


following communications 


thoritative work on the mediation process 


and ask ourselves the degree to which th 
communication problem is one of error in 
judgment in conscious bargaining tactics 
or a subjective level problem. 


(1) The 


pear to be the 


problem of making an 
final offer, but « 
gracetully 


which a negotiator can 


without losing face 
How 


deadlocked within a range 


COuestion many disputes becom 


that objectively 
could be settled but a neg ‘tiator’s emotional 
make-up, not his judgment, caused him to 
get into a position trom which he could not 
back away even if he wished to do so? 

(2) ¢ 


onversely, there is the problem 


when the last offer is really 


knowing 


ast offer 


— 
Ouestion lo what extent is lack of 


sitivity on this point due to faulty per 


‘ 


tion and to what extent is it due to an e 


in judgment? 
(3) Failure to see the merit of the oppo 
sition’s argument sometimes arises from the 


emotions generated in the negotiations 


Ouestion: Is this emotionalism of a tem 


porary nature arising from the desire to 


win a point or is it the result of a more 


basic personality difficulty? 


(4) The negotiator must communicate a 


willingness to compromise without appear 
* Edward Peters, Conciliation in Action (New 
London, Foerman’'s Institute, 1952), pp. 67, 75. 
90-91, 236-250. 
* Clark Kerr, Industrial Conflict and Its Medi- 
ation (Berkeley, University of California, Insti- 
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ing weak and must als 
willing to compromist 


appear 
while being 
versely, negotiators must be able to acc 
rately interpret these unspoken messages 
To what extent is failure in this 


ue to lack of skill 


1 
a subjective level 


Ouestion 
type of communicati 
and to what extent 
problem ? 

(5) A settlement 
the final offer 
mind is within the 


' 1 
each party ! 


Same range 
reality usually 


4 
that range will I 


~auses parti 


Question To what 
f faulty u 
ment to true power 


‘ 1 } 
vhat extent is failure to guess the settle 


] let 
ment range d to a personality detect 


6) Cold conomic reality 
anced against eelings as 
tice of the side may 
a high 


power to win, I 


ing because 

believe their 
Uuestion 

caused by 

temper 

is this 


the 


crait, have 


intertere with c 
consciously aware 


the bargaining p1 

' 
economic reality 
which a 


e skill 


public, em 


4s ie C STL) 


Deadlocks arising from taulty 


involving inexperienced sm: 
local bargaining c 
the mediation 

mtributior 

Psychologists, 
ccupational 
and the irr I 
that elements at tl ubjex 


much prese ne avove 


; 


very 
munication pri Beneath 
of the cold-blooded objectivity 

Reprint No 
Lever in 
Cali 
1952) 


tute of Industrial Relations) 
p. 954: Hugh Lovell, The Pressure 
Mediation (Los Angeles University of 
fornia, Institute of Industrial Relations 
Reprint No. 24 
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negotiators, for example, are stereotypes of 
the “labor boss,” “capitalist,” “worker” and 
“our people” that seriously impair negotia- 
tions. Behind the serene calm or even a 
faked anger may lie emotional disturbances 
which prevent the selection of relevant data, 
the relating of past experience to present data, 
and the organizing of material into an un- 
understandable pattern.‘ If it is correct that 
there is a psychological basis for an appre- 
ciable number of disputes, the mediator has 
more of a function than merely the facilita- 
tor of objective level communications that 
would have taken place in any event. Fur- 
ther research is indicated. 


Mediator As Group Psychotherapist 


Clinical psychologists believe that all dis- 
cussion groups have a therapeutic effect on 
the participants.* An individual cannot un- 
derstand what he cannot express, and group 
discussion raises to a conscious level, through 
verbalization, unformulated subconscious feel- 
ings. To the extent that labor disputes con- 
cern subjective issues rather than objective 
issues, the collective bargaining process itself 
may improve perceptions, change attitudes, 
alter stereotypes and improve communica- 
tions skill. 


The stages through which the typical col- 
lective bargaining relationship proceeds in 
the development of mature industrial gov- 
ernment has been charted by labor relations 
specialists. These stages bear a rernarkable 
resemblance to the stages through which a 
psychotherapeutic goes in achieving emo- 
tional maturity.’ Labor relations specialists 
have long recognized that successful collec- 
tive bargaining is more than the negotiation 
of a legal contract and that it is also useful 
to consider it as an interaction process which 
has therapeutic effects. 


Some labor disputes, therefore, may be 
viewed as a case of arrested development in 
the movement toward mature industrial gov- 


ernment and in the development of stages in 
the therapeutic process. Accordingly, the 
mediator becomes a therapist treating sub- 
jective level problems and encouraging group 
development toward maturity. It may be 
helpful, therefore, to describe the role of a 
group-centered counselor to see how it com- 
pares with that of a mediator.* 


First, the attitude of the counselor is im- 
portant to success in the treatment of emo- 
tionally disturbed groups and individuals 
This attitude may be summarized as follows 


(1) The group should be permitted to de- 
fine its own goals and problems. The coun- 
selor should not own 


version of the problem 


impose his goals 


The counselor must 


reject the “father-figure role 


(2) The group should set up its own pr 


imits dictated by 


cedures and rules within 
the external situation 
excessive 


(3) Strict and 


procedural formality are not helpful in re- 


parliamentary 


solving conflicts in small groups and, there 
tore, should not be encouraged 


(4) The counselor must, as a basic belief, 
see the value in every individual regardless 
ot race, religion, class or status 

(5) The counselor must have faith in hu 
man beings, believing that constructive, in- 
telligent mature will 
permitted 


behavior prevail if 


How a counselor functions may be de 


scribed as follows: 
(1) The 
listener—that is, he actively 
feeling and understanding. As an 
listener he tries to enter the other person’s 
frame of reference, shutting out his own 
ideas on the issues. The theory is that inet 
fective behavior is frustration, 
and that the creation of a permissive climate 
frustrations to be expressed 
in putting individuals in a 


counselor must be an expert 


listens with 


expert 


caused by 
which allows 
is the first stey 
problem-solving frame of mind 





*Mason Haire, ‘Interpersonal Relations in 
Collective Bargaining,’’ Research in Industrial 
Human Relations (New York, Harper & Broth- 
ers, 1957), pp. 182-190; Irving Paster. Psycho- 
logical Factors in Industrial Mediation (New 
York, 1954), American Management Association 
reprint; Hjalmar Rosen, ‘‘A Psychologist Looks 
at Industrial Disputes,’’ 8 Labor Law Journal 
601-604 (September, 1957); Ross Stagner, The 
Psychology of Industrial Conflict (New York, 
John Wiley & Sons, Inc., 1956), pp. 381-385, 
495-499. 

5 Thomas Gordon, Group Centered Leadership 
(New York, Houghton Mifflin Company, 1955), 
pp. 94: S. H. Foulkes and E. J. Anthony, Group 
Psychotherapy (Baltimore, Penguin Books, 
1957), pp. 52, 84. 
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*See Causes of Industrial Peace Under Col- 
lective Bargaining (Washington, D. C., National 
Planning Association Studies 1-14, 1948-1953) 

* Warren Bennis and Herbert Shepard, ‘‘A 
Theory of Group Development,’’ 9 Human Rela- 
tions 415-432 (1956); Foulkes and Anthony, work 
cited at footnote 5, at pp. 153-201; Gordon, work 
cited at footnote 5, at pp. 230-270; Herbert 
Thelen, Dynamics of Groups at Work (Chicago 
University of Chicago Press, 1954), at pp 
129-181. 

* Gordon, work cited at footnote 5, at pp 
162-165, 177-187, 212-215: Norman Maier, Prin- 
ciples of Human Relations (New York, John 
Wiley & Sons, Inc., 1955), pp. 414-452. 
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counselors 


(2) Next to skill, 
must develop the art of asking questions in 


listening 


a manner that does not threaten individuals 
but helps them in clarifying their own think 
ing. The used is to 
rephrase the statements made by 

This 


the counselor’s listening 


technique generally 
individuals 
into a question serves as 
important, it 


of the 


encourages 
points at issue 

When the group bogged 
ota subject, the 


has down 
discussion counselor 
may summarize in a tactual manner the 


progress that has been made and the 


points 


that still are to be resolved Che counselor's 


sense of timing, however, must tell 
the group is now ready to 
worked 
group is ready, the « 


will set them off to res 


issues th 


tace 


they have toward and are 
avoiding. If the 
selor’s summary 
the remaining key issues 


Evaluating and interpreting the sit 
frightens individuals and makes the 
more detensive Accordingly. t 


reaci 


counselin 


individual adjustment 


about by 


personahities 


wuunselor must encourage 


press the « xpression of feelings 
limited knowledge of 


that the 


From my 


we iC; Say above description 
WT lor in 


f roup counselo 


I a I 


the approacn « 


chotherapeutic situation 1s similar to 
the mediator Phe 
to the 


a te 


mediator 
situation more than he needs 
ues or body of principles 


Landsberge the qualitie sSotae 


l ability 
office 


and 


mediator included the to carry 


and authority of along witl 


dignity 


the ability to be unobtrusive “being 


know 


t be 


vigorous 


ability passive yet 
] hir 


leadership, the 


both persistent and 


exercise 
to be 
ability to listen 


patient, 


ut appearing 


with PI 


disinterested 
communication 
listed above, are 


the real pre blems’ 


avoiding 


settiemel! 
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Summary 


This paper has introduced two concepts 
from the psychology of small groups for 
your consideration as to their application 
to the mediation process. First, it may be 
helpful to consider collective bargaining as 
a process operating on two levels—the ob- 
jective and the subjective. If this surmise 
is correct, mediators could improve their 
effectiveness by learning more about the 
nature of subjective level problems. 


Second, it is believed that all group dis- 
cussions have a therapeutic effect in the 
treatment of these subjective level problems. 
Since there is a parallel between the stages 
of development in group psychotherapy and 
in mature collective bargaining, the role of 
a mediator may be contrasted to that of a 


group therapist. A review of the role of a 
group counselor suggests a similarity of 
function and indicates that it may be useful 
for mediators to become acquainted with 
the theory and techniques of group-centered 
counseling. If this is true, I suggest that 
the mediation services gives serious consider- 
ation to the use of human relations training 
laboratories as a means of improving sensi- 
tivity and perceptions of the mediators 

The usefulness of the 
cepts and suggestions hinges upon the degree 
te which deadlocks in collective bargaining 
are the result of psychological problems and 
the extent to which the deadlocks are due 
to errors in judgment in dealing with uncer 
tainty. Honest men disagree on this ques 
tion, indicating a need for further inquiry 


[The End] 
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DON’T BELIEVE that one could get a 
better stated, more competent and more 
stimulating analysis of the psychological 
roots of conflict than that which Evelyn 
Hooker presented. I have no quarrel in the 
smallest degree with her approach. More 
than that, I passionately agree that there is 
great profit in our understanding individual 
conflict and group conflict in terms of dif- 
ferences in perception and differences in 
emotionality. My quarrel is not with what 
she said, but what was, in my opinion, left 
out. 
The unraised approach, in my opinion, and 
I am speaking from the point of view of the 
mediator, is that although the collective bar- 
gaining process is essentially a conflict situa- 
tion, it is much more than merely individuals 
in conflict or groups in conflict. I believe 
that it involves institutions in conflict, and 
thus we must say more than just that there 
are differences in perception and differences 
in emotionality which, if understood, would 
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give us an approach and an understanding 
of the collective bargaining process and the 
role of the mediator in respect to it 


It is true that institutions are not organic 
things, but I believe that one can say in 
this context that they are still something 
more than inorganic Although an institu 
tion’s personality is expressed through indi 
individuals 

than this 


viduals acting as individuals or 
acting through groups, it is more 
there is a continuum to the life of 
Any particular individual is 
highly expendable and replaceable Che 
focus, fate and destiny of an institution is 
determined by the cultural configuration in 
which it operates, although it in turn affects 
its culture. When you speak of institutions, 
you speak of history, of tradition, of a giant 
vague something, which goes beyond the 
life, power or personality of the particular 
individuals or groups of individuals acting 
together. Thus, for an understanding of 
collective bargaining we more than 
just an understanding of the roots of con- 
flict in individual terms 


in that 
an institution 


need 


What do we need? I believe that to the 
structure of conflict, which ably 
analyzed by Evelyn Hooker, we must add 


Was SO 
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a superstructure or, perhaps I should say, of his office to 

place it within some other over-all frame- they won't behave 

work. What she has said must, when we brats, juvenile delinquents 
view collective bargaining, be placed within He tries, like Major Hoople, t 
some theory of collective bargaining whicl with stories of when he | 

goes beyond looking at conflict in individual in Africa 

or group terms. I am not selling any par at times adi 
ticular theory of collective bargaining here seem to be get 
However, I am saying that labor and manag hi hat they 
ment as institutions in conflict must be ay him as Mr. C 
oached under some tl f coliecti 


: ; 
bargaiming, and that im 


prox d, het! the medi 
1 
developed 
with an awareness 


unaware ot it 


is the mediator 
are difficulties between 


hey are in bad humor 


of collective bargaining 
jokes to electrically 
humor to good humor, 
ors he is dedicated to bringing 
situation to a peaceful determ 
some mediators who oper 
the ti isund 


other 


insisting, 
his parties 
bargaining 
understand 
knowledgeable na pl 
or performance, he dedicate s 


th 


himself to improving the communication 


process and believes all is a matter of broken- 


down line f communication. He may 


tis 


, 

t 
and that 1 
ymmunicate with each 

eed is only a new way to communicate 
is not that there has been some pet 
mfusion and breakdown in communication, ere 
expert o 

wut that in order to convey a capacity to who thinks 
make war on the same circuit as their wil- 
| 


_ cally involves 
neness to Make peace requires a new an arn h 7] } 
I 1 learn to harumph 1 
sensitive communication-cable oa i 4 bie badges and su 
i atin Ss al ‘ Su 
that there has been a misunderstanding, b ’ 
th 


‘a monials of past acl 
at there has not yet been an understandi 


It ’ that something must be undor 


withdrawal cards from 


and the Cord-wainer’s | 


} 


but that something must be done. It is n who believes 


that any misunderstanding must be neurotic and th: 
ciled, but that the understanding whicl only as indivi 
latently and patently present must groups in cx 
veloped to full maturnty and fruition individual psy¢ 


There is the mediator who believes that here is some 
the collective bargaining process includes quality of one’s th 
the government as an equal participant with ing and one’s 
something substantially more than Con-_ but be that as 
federate money at the bargaining table. He level of theory, s 


is concerned with bringing the full dignity either better or worse 
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To stumble twice against the same 
stone is a proverbial disgrace. 


—Cicero 





How well one functions will depend, there- 
fore, not only on the quality of one’s theory 
but then and only then precisely on what 
Evelyn Hooker has said. I believe that the 
whole question of the knowledge of who one 
is, how well one knows one’s self within the 
framework of one’s own realities is the key 


to functioning more effectively, more maturely, 


within not only mediation but also in what 
does. In collective 
mediator has more of 


he other 


ever one bargaining 
negotiations the 
individual role than any of t 
ticipants. They are representatives of 

tions in cowflict while he functions principally 
through the force of his own individuality 
He must be able to rapidly microscope 
relationship with the parties. He must get 
them to trust and I 1! 
must know himself or he 
them. He must be dedicated 
sion to this continuing and 
lutely realized goal of self-knowledge 
ot knowledge of his world. In addition t 
this goal with himself and, therefore, wit! 
others as individuals in an interpersonal 
relationship, he must know his own theory 
of collective bargaining and continually sub 
ject it to the test of reality. He must _be 
willing to discard theory which does not fit 
the facts. He must be willing to improve 
his theory as he improves his understanding 
After all, collective bargaining is not only a 


mat 


believe in him, an 
cannot 
with < 
never 


psychological matter and an economi 
ter. It is a sociological matter, to 


A couple of more comments and I will 
conclude. William Knowles did not say it 
but I got the definite impression that he 
was implying that all conflict is bad. In 
my opinion, how conflict is handled is the 
question and sot whether conflict is bad in 
itself. How can conflict be bad if conflict 
is a fact of lite, as impossible to eliminate 
as a tropism. The question as to conflict 
then goes beyond any kind of value judg- 
ment. It becomes only a question of how 
is conflict handled, and it is then that a value 
judgment is appropriate on the technique or 
manner of handling it. 


Since the mediator is dealing with a real 
situation and a dynamic situation in the out- 
side world and not with a clinical, disem- 
bodied, immaculate problem in a vacuum, 
since the mediator is not directed to resolv- 
ing the internal individual problems of the 
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participants and since the participants not 
only function as individuals but also as ex 
pressions otf the imstitutions they represent, 
in my opinion any role of the mediator as a 
therapist, individual or group is a spurious 
one. I recently had a case where the un 

had set its irreducable minimum at 12 cents 
The union 


people anything 


could not sell it 


believed it 


less Phe people were 


a cent below the 12 


by the 


to strike if even 
offered 
was 


’ 
ready 


cents them emplover 
rhe 


agent 


were 
union represented by a business 
who was tough, emotional 
times hysterical, snide, 
with 


“Ss The employer 


type, at 
problems, as 
} 
: 


—a man 
believe 
could just get him out of the 
problem on the 12 cents would be 

with and 


So, after a lot of finagling 


vincing the umion, he was included 
his buddy—a sweet, even-tempered, 


low was sent in to 


tional, unangry fel 


sent the union—a healthy, mature 


the saying goes, Long 
ing was held Finally 


signed. Do you know—it provides 


cent-an-hour increase lo have approacl 


the pre “m on the basis of therapy w 


' 
have been spurious 


Rogers and the 
to stand in the 
place Without questioning 
validity of this approach in the 


think 


as been 


individual, | 
+} 


life of an 


‘ompactly points up wha 


in the discussion when applied to 
f collective bargaining Ir 


ing disputes there is no problem o 


in the other person’s plac e, and yet 


whit does it reduce or resolve the conflict 
will give you a simple, perhaps a 


example. If a union comes to the empl 
1) 


and says: “Look, all the companies in your 


industry, including yourself, have been pay 
ing for seven paid 


you tor eight The em 


holidays. We now ask 


asks 


why should you ask me to step out 


rhat’s not fair.” 


of my competition ? 
union replies: “We 

fectly. Ultimately the other companies will 
reach eight. We have to 
It is too bad, we sympathize, 
got to start somewhere 
with you.’ 


understa 


start somev 
but we have 


and we are Starting 
[he employer concludes sadly, 
what you 


almost sympathetically: “I see 


mean.” 


As you see, there was no trouble under 
There was no difficulty 


The psycho- 


standing each other 
in standing in the other's shoes 
logical aspect in this too-simple example 


was at its minimum [The End] 
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About 16 diffe nt revolutions are 
ing simultaneously By modern resear 
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created Even the white-collar class 
being affected by electronic data processing 
he techniques of the electron microscope 
Medical technology is creating prob 


international importance, particu 
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explosions in various parts « I l 
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; 
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ernment bureau to control or regulate or 
otherwise try to do something about what 
happened under that invention is now get- 
ting shorter and shorter. We had the rail- 
roads, but it took a generation before we 
got the Interstate Commerce Commission. 
We had electric power, but it took several 
years to get public utility commissions. 
However, atomic energy started right away 
under governmental control and now in- 
volves $12 billion of investment and vast 
interference with the research, manufacture 
and distribution of fission and fusion materials 


Inflation, too, will continue to distort the 
flows of real income between profit-making 
and fixed-income groups, thereby generating 
unrest—political and social. It will con- 
tinue to bedevil the problems of industrial 
relations and make hard-bargaining neces- 
sary by the representatives of workers tf 
they are to help those for whom they are 
trustees to get out from under the thumb- 
screw of rising prices. 

Each observer makes his own appraisal of 
the implications of the many revolutions 
now altering the economy. Most of them 
see more growth and change than ever in 
the past, more luxury consumption, more 
installment buying, less concern about small 
Savings, more country club living, more 
equipment per household and farmer, longer 
paid vacations for workers, more fringe 
benefits, more domestic and foreign plane 
travel, more college graduate students, more 
conservative old folks in the population 
striving to arrest so-called change and 
progress, more preoccupation with self en- 
joyment, more hedonism and more com 
mercialism. 


As a result, 
grow worse, not better. 
prosperous, we may become arrogant. Sec- 
ond, we'll be smug, complacement. Why 
study Russian? Unimportant! Why study 
Iraqui or Iranian? Hard work, and why do 
it anyhow? All they need to do is copy us 
—adopt free enterprise. Trying to under- 
stand them is hard work. Trying to learn a 
language is almost intolerable. Such a lack 
of understanding and widening differences 
in levels of income between us and other 
countries are likely to continue to cause 
difficulties in international relations. 


international relations may 


First of all, being 


As labor becomes of age, it, too, will be 
surcharged with new aspirations and de- 
mands. The labor movement is going to 
be more belligerent, not less. Whether or 
not the future will see a labor government 
here as it has existed in Britain and other 
countries is impossible to prophesy. 
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In all of this the American public is more 
dependent than it has ever, been before 
The present standard of living depends on 
access to resources from al] the continents 
of the earth. We cannot possibly maintain 
this growth in our standard of living with- 
out more copper, tin, rubber (despite syn- 
thetics) and particularly more of the non- 
ferrous ores such as bauxite and more of 
other scarce materials such as quartz crystals, 
mica, other 
items 


magnesite and a number of 


As stated by the famous President’s Ma 
terials’ Policy Commission in its 
are a “have nation. In 
vears we shall need twice as mucl 
cent 


report, we 


not” less than 15 


mechan 


ical energy, 90 per more minerals 


170 per cent more water (incidentally that’s 
going to be a problem) and lesser amounts 


other materials. Of 75 
materials, t! 


Stra 


ot dozens ot 
tegic and critical e eI 
quirements for 40 have to come from abro: 
Thus the United States is 
itself with its destiny and that of the 
bound 


gong 


around it inextricably together 


Yet no small part of the American 
is still isolationist at 
to the 


“What 


anyhow? 


heart Chet 

Lebanon headlines is as follo 
are our troops 
What were they doing in Korea?” 
is “Let’s wrap th Atlantic 
around 


doing over 


Their counsel 
Pacific 
from 


ourselves and 
rest of the world.” Sucl 
is likely t 


hefore 


Oceans 
the 
sentiment 


and 
retire 
protectionist 
distance time will 
strate its absurdity 


siderable 


Consumers No Longer Sovereign 
The 


to direct 


major phenomenon whic! 


your 


second 


wish attention to 1s the 


pact of these technological revolutions 
liee 


Even as little as 50 vears ag 


was able to 


consumers. 


the consumer touch, taste and 
handle nearly all of the products sl} 
frequently in the 


producer. By 


presence D | 
dollar balk 
survival tho 

most 


her 
select for 
gave her the 
However, today 

inside the cans or what's inside a mechanism 
such as her kitchen stove, refrigerator, tele 
vision set, radio, or her gas or electric heater 
She’s dependent on 

She to the brand 

| 


name, thinking thereby to insure quality 


some body’s say-so 


goes store and buys by 


However, in fact there’s no assurance that 
| 

quatiity of 

Mrs 


Consumer cannot get performance or engi- 
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neering specifications and that she cannot 
judge, producers hire Madison Avenue pub- 
licity agents to manipulate the consumer by 
irrational including sex, 
envy, vanity, conformity and 
liminal selling. Point-of-sale literature, shelf 
lisplay, promotional best buys, trading stamps 


various appeals 


conceit, sub- 


and advertising pressures push her in various 


directions. Not having the basic technical 


knowledge, she is no longer an efficient, inde 


pendent governor of the competitive process 


In the absence of wise sales resistance, 


based on well-rounded 
msumer outgo, the 
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controlling c patterns of 


expenditure emerging today no 
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ym pe 


onomic balance in 


one may 


ever 
$1.60 
45 cent ro n addition 


1] ' 1 - j } 


LOT iii 0) yu i} UOdUs a> 


a tremendous 
highway tran 
the Tace 
scientists. witl 
d to providing | 
courses and 
1 23.000 scholars} 


providing f 


} Al 
nh sc 


~ 
bein 


be ve 


implied 


matter 


rd 


al 
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Federal law can be likened to a 
guide rail. You can grasp firmly to 
it and it can aid you in your ascent. 
But it doesn't teach people how to 
walk. —James P. Mitchell 
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ized, easily “suckered” and technologically 
uninformed, but also because the skills re- 
quired are so complicated and diverse that 
topnotch capacity is needed to manage the 
household. 


The well-known management consultants, 
Alderson and Sessions, in their bulletin of 
September, 1957, analyze and describe the 
functions performed by the manager of an 
ordinary home. Those managerial functions, 
they point out, run the gamut from recog- 
nition of needs; gathering information; end- 
product planning ; program planning ; selecting, 
organizing and assisting outside suppliers 
such as stores, theaters, physicians, schools 
and gardeners; procurement of input re- 
sources; organizing inside personnel; direct- 
ing and supervising such personnel; risk- 
handling; transportation; storing; processing ; 
communicating with users; distributing rights 
to use output (usually that means that poor 
papa gets ncething at all and the daughter 
runs away with the bulk of the budget); 
servicing outside users; and so on, clear on 
down to disposing of used resources. 


In the Sunday supplement “This Week,” 
Irene David calculated what it would cost 
to hire women at current rates of pay to do 
all of the jobs that the homemaker per- 
forms. As a cook she works on the average 
11.9 hours a week, which at $1.25 per hour 
comes to $14.87 a week. Hours and wages 
are similarly computed for time spent as 
dishwasher, governess, seamstress, laundress, 
food buyer, dietician, garbage man, practical 
nurse, social secretary most of the 
writing, at least to relatives), gardener 
maintenance man, hostess and chauffeur 
The total is $145.99 per week for an 84-hour 
week at the present time 


(does 


Moreover, the homemaker has the major 
responsibility for substantial capital. It’s 
rare in industry that a worker is equipped 
on the average with as much as $30,000 
worth of capital. In fact, the average for 
the United States is about $16,000—higher 
in some industries and lower in 
The manager of the consumption unit or 
firm in our economy on the average has 
custodianship over some $27,000 of assets 
She may not own all of them, of course 
Neither does the worker in industry. Yet 
she earns much more at her job ($145.99) 
than the average weekly earnings 
$82) of labor in manufacturing. 


others. 


(about 


Compared with the efficiency experts try 
ing to worker 
conserve business capital, the management 


increase productivity and 


job of the consumer household is poorly 


done Yet nobody seems interested in 
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well at the 
consumer diverse and dit- 
In Washington, Mrs. Consumer 
representation Individuals 


having it done 
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fuse. 
scarcely 
are paid no mind unless they 
group, and almost no 

groups. The groups that have lobbies and 
command attention are 
labor, farm and business groups, tr: 


present time 
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producer 
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adequate commodity 
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reciation and other " ‘arl There are over 2 million handicap- 
y” items were h led. Stockholder ped men and women in the United 
very nature know little and cor States who could work if given the 
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From representing a universal obligation 
to give military service, the draft allows 
most youngsters to escape any responsibility 
at all. This amounts to discriminatory con- 
fiscation inasmuch as all those who make 
and sell the equipment which the draftees 
use are well paid. Government contracts 
are not without their profitability. If they 
were unprofitable, the stocks of a company 
that had a large government contract would 
behave somewhat differently than they now 
do. Now every time there is a new defense 
appropriation, irrespective of who is going 
to get the money, and every time a firm is 
mentioned as receiving the award of a gov- 
ernment contract, its stock jumps up. This 
must mean that government contracts are 
profitable even compared with ordinary 
business. 


the tank manufacturer with its 
operator. Years are taken out of the most 
important time of the draftee’s life. He 
something to eat and that’s about it; 
he goes through a kind of denigration of 
humanity and individuality. His drill masters 
try to make him over into a fighting animal, 
reacting instantaneously. How does this 
square with a push button war? Nobody 
knows. According to the Cordiner 
mittee (he is president of the 
Electric Company), fighting in the future 
will require highly technical skills to handle 
fission and fusion bombs, radar, 
etc. Then why continue to draft youthful 
high school youngsters and the mentally 
and economically underprivileged? Are 
such the hands into which should be placed 
our highly expensive complicated military 
the nation? 


Contrast 


gets 


com- 
General 


missiles, 


hardware and the safety of 


The American people may now in fact 
have reached the point of no return. Modern 
technology has impelled business, govern- 
ment and war toward a giantism which can- 
not operate efficiently without centralization 
and apportionment of vast amounts of power 
over output, wages, prices, markets and 
state and federal elections. As custodians 
and administrators of such vast power, how 
can the power elite deploy it creatively? 
That is the challenge and the dilemma be- 
tween the technical “must” and the ethical 
“ought.” 


for men of 
entrusted to 


Hence the sudden demand 
caliber matching the power 
them. Hence the premium on Grade A ad- 
ministrative, managerial ability. Today it 1s 
the supply of such qualified people, rather 
than money, materials or markets, which is 
limiting and vigor of the 
American military effort. 
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Even ‘‘a little bit’ of inflation hurts 
— if it is accepted as a permanent 
way of life. We usually think of 2 
or 3 per cent annual increase in the 
price level as ‘‘a little,"’ but this 
would mean a doubling of prices in 
a generation.—T. V. Houser, chair- 
man of the Subcommittee on Infla- 
tion, Committee for Economic De- 
velopment, New York City. 
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very 
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of pressure groups and also works haltingly 
Continuous referenda do not 
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longer technically competent to do the te 
ing and the knowledge 
discharge their economic and popular 
ereignty with responsibility and 
Even the trade unions provide an 
cient amount of buymanship 
in the educational programs for theit 
Compared with Sweden 
Britain, economic education 
membership has a long way to g 
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With all our open 
minded welcoming of revolutionary changes 
in technology—atomic and 
fission, fusion, rocket and 
miraculous new metals 


The general need 
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missile bombs. 
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new drugs such 
electronic data processing, supermarkets, ticipating in 
vending machines, suburbanization, transis- li 
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the closed world of sovereign states into the 
open world of the common wealth of man. 
Out of the closed world of economic mo- 
nopoly, restrictions, and exploitation, into 
the open world of economic freedom. Out 
of the closed world of racial and class snob- 
bery and oppression into the open world of 
men’s dignity and friendliness where all of 
us help each other to be free. The great 
enterprise of this our day is to make the 
climb up from the morrasses of separatism, 
of fervent dislikes, of conflicts 
races, classes, religions and nations up to 
a new plateau of practical living and joint 
fully recognizes 
that we are our brother’s keeper.’ 


between 


spiritual endeavor which 


However, as you in the conciliation and 
mediation service so well know, we are our 
maker. The 


quently a replica of his boss. As 


brother's labor leader is fre 
Emerson 
said, to have a friend, you must first be one 
If the management 
the table and shouts, 


to be 


representative pounds 
his opponent is likely 
someone who can pound harder and 
shout with 
negotiator, the labo 
will be a negotiator 


boss is a 


equal force If the 


union representative 


Thus our workshop becomes the 

where, every day, character is being torged 
On the 
we are 
will of the 


and move and have our 


} " ' 
assembly line is the altar at whic 


working out whatever might 
Superior Power in whom 
being I ssel 


miracu 


be cimnine 





Can We Measure the Contributions 
of Mediation to Collective Bargaining? 


By MAURICE |. GERSHENSON 





The author is chief of the Division 
of Labor Statistics and Research of 
the California Department of Indus- 
trial Relations, San Francisco. 





HE PRESENCE statisticiat 


ot a 


this panel implies that something should 


be said about quantitative measurement 
the contributions of mediation t 


velopment of mature collective bar 


relationships 
‘t us recognize at the outset 

have a great deal of trouble 

bargaining,” 


“mature collective 


more difficulty in developing 
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in the field of mediation operations. How- 
ever, it was soon apparent that insofar as 
Statistics were concerned, there was no 
common language to communicate with. 
Take just one example. When we talked 
about a “case,” we were not all talking 
about the same thing. 

Accordingly, the association gave a man- 
date to its statistics committee to prepare 
a manual of uniform mediation statistics. 
After a good deal of hard work, the com- 
mittee developed a proposed set of con- 
cepts and definitions and an outline of 
statistical tables to guide mediation agencies 
in formulating their statistical programs. 
at the outset that be- 
among the states in 


It was recognized 
cause of differences 
laws and in methods of operation, the basic 
framework would need to be such that it 
could be easily adopted by all jurisdictions. 
Furthermore, it should have enough scope 
so that agencies could expand on this 
framework as needs dictate and resources 
permit. 

Lest you fear that this is impossible, ex- 
perience in other fields has proven that it 
can be done. In the field of workmen’s 
compensation we have a similar problem 
of wide diversity of laws and procedures, 
yet the International Association of In- 
dustrial Accident Boards and Commissions 
has been able to develop a uniform injury 
reporting form and has formulated a glossary 
of terms for workmen’s compensation sta- 
tistics, setting up standard definitions which 
can be used by all! jurisdictions despite 
differences of laws. 


As I read the 
committee, the initial emphasis was on 
bread-and-butter (or administrative) ob- 
jectives: to develop (1) statistics of work- 
load and (2) measures of activity such as 
the volume and character of the conciliation 
cases handled and the amount of time and 
effort expended by the staff. are 
needed for budget and staffing purposes, for 
planning and for an accounting of what the 


record of the statistics 


These 


agency has done. 

In a conference held on the Monterey 
Peninsula in May, 1955, Mr. Pearce of New 
York pointed to a third objective of media- 
tion statistics—to measure the effectiveness 
of the agency.* 

In this third objective, if it can be 
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*See C. A. Pearce, ‘Statistics of Labor 


Mediation Agencies,’’ Statistics of Labor-Man- 
agement Relations, Proceedings of a Conference 
Held at Asilomar, Pacific Grove, California, 
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type of measurement is one of the most 
difficult to make. The 
better known to 

are so many human factors involved which 


that it 


you than to me 


elude measurement may never be 


possible to develop precise mathematical 
measures of effectiveness 

that if we 
bare minimum of data that I 


your 


Nevertheless, I am convinced 
had the 
indicated, wl 
could use th 


o-day 


I 
nave 


uch is within reach, we 


ie figures not only in the day 
agencies but 


administration of 


our 


also for analytical purposes 


Let us be under no illusion that once 


good statistics all our 


be answered and all our 


nave questions 


problems will 
Let us 


solved tace the possibility 


may never find a precise quantitative 


tf the effectiveness of mediation 


imponderables are 
There 


However, I can assure that y« 
have much more than a very useful tool 
ministration. You 


meaningful statistics comparable from s 


you 


will have more 


to state and respected for their honesty and 
You body of 

hed experience 
From the 


integrity will have a class 
which 

analyzed 
f recorded experience you will fin 


to many questions now unanswered 
will find clues to the answer 

tions also. Your 

intuitions 


your 


in transitorm 


est facts 


[The End] 





Contributions of Mediation 
to the Development of Mature 


Collective Bargaining Relationships 


By RICHARD LIEBES 





Richard Liebes is the research direc- 
tor, Bay District Council of Building 
Service Employees, AFL-CIO. 
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The decade of 1947 to 1957 ranks 
as one of the great periods of inter- 
nal migration in the nation's history. 
The . . . figures show that, on the 
average, about a fifth of the civilian 
population moved every year in the 
period. —AInstitute of Life Insurance 





all aware, statistical tallies of “cases closed” 
may give a 
closed 
tion to some 
done, a work 
notch to be 
case May sealed lid on the 
boiling pot. merely postponing a later erup- 
tion that will have more 


~* 
very one sided story Che 
source of satisfac- 


mediators, 


case may be a 
signalling a job 
averted, 

However, the 


sioppage another 


carved closed 
] 
aiso be the 


destructive force 


Many of us who are partisan practi 
tioners in the field lock upon you mediators 
—if I may with all due 
as a sort of weapon or, in the 


of the word, as a tool 


say so 


respect— 


best sense 


In wagering its continuous campaign i 
improvement of the economic lot of its 
members, labor has its one big gun. How 
ever, firing the big gun is replete with risks 
The sparing use of the strike weapon by 
labor clearly indicates this fact. The vari 
ous forms of third-party intervention indi- 
cate the same fact If the union could 
always win its point by direct action, it 
would take that 
are too many complications 
ments, financial drains, organizational in 
volvements, public relations hazards, internal 
politics and other good reasons for caution 
So the union in trouble looks for third- 
party intervention as a way out. Media 
tion becomes a weapon “short of a strike” 
to be used in the campaign for economi 


action. However, there 


legal entangle 


gains. 


Mediation must take its place in line wit! 
a variety of other institutions that play 
some part in collective bargaining, all hav 
ing in common a third-party 
tinguished from 
ployee 


role as dis 
direct employer and em 
representatives. The variety and 
growing importance of third parties signal 
in part the failure of the direct participants 
to do their jobs, and indicate the 
awareness and concern of the general publi 
in mature 


also 
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lf a nation expects to be ignorant 
and free, it expects what never wus 
and never wil! be. 

—Thomas Jefferson 
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his “merchandise” has been picked up off 
of earlier tables at which he also a 
guest. The settlement at which the media- 
tor officiates today may well have been in- 
spired by the conduct of yesterday's participants 
in another dispute, another industry and an- 
other area. 


was 


Most labor representatives are, I believe, 
well with the contribution that 
mediation is now making in the dispute- 
settlement field. This would appear 
to be the general position of management. 
We know that you mediators are available, 
and we know that if we call upon you, we 
will have the services of a skilled outsider. 
We would prefer not to use you, but this is 
true of many institutions in our complicated 
society which perform valuable functions 


satisfied 


also 


Is it too impractical to suggest that the 
ideal, long-run goal of the perfect mediator 
is to bring about an industrial economy in 
which his own services would no longer be 
needed—one in which the two parties would 
have such and maturity that they 
would be always capable of direct settle- 
ment of their differences without third-party 
intervention? I hope that this is not a prac- 
tical goal, because I do not that 
a conflict-absent relationship can be main- 
tained indefinitely without the 
other more important values. 


wisdom 


consider 
sacrifice of 
Fire insurance companies carry out edu- 


cational programs on fire prevention, but 
they don’t seriously expect to eliminate all 


fires. Workmen's carriers 
preach accident prevention, but they know 
that will still They do 


their stop the avoidable 


compensation 


accidents 
best to 
risks, at least. 


occur. 
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I think it is a healthy development for 
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[The End] 
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The author is director of labor re- 
lations, Columbia Broadcasting Sys- 
tem, Hollywood, California. 





HE KEY to successful collective bar- 

gaining is to be found in the evolution 
of a process whereby friction and conflict 
between and labor are mini- 
mized or eliminated. 


management 


Every labor negotiation seems to arrive, 
at some point in its course, at a time of 


800 


crisis 1 fortunate negotiators are thos 
who arrive at and pass this stage without 
any awareness of such a crisis. Few labor 


negotiations are so biessed 


Usually a fateful meeting takes place at 
“This is it.” The 
stronger. A 
find 


which someone says 


language may be challenge is 


both 


the traditional impasse 


issued and sides themselves at 


During the and the 
boom, employers found it possible to accede 


still 


War years postwar 


to many demands and 
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In this climate 
generally 


their competitive positions 


the so-called crisis points were 


quite painless. 

More recently, however, many employers 
and alike have aware that 
resistance now which cause 
sharp lines to be drawn, challenges met and 


unions become 


areas of exist 


stalemates reached. 


economic 
including 


To avoid the consequences of 
which 
the general public, we must seek 
to resolve this inherently dangerous 
tion. Means found to 


Strife in everyone loses, 
devices 
situa- 
must be cause the 
to resume its 


falter 


collective bargaining 
orderly 


pre cess 


course whenever it appears to 


that collective bargaining 


outside assistance without 


The concept 
can aided by 
destroying its basic nature is comparatively 
new to industry. The that a govern- 
can assist in this vital 
part or it, or 


idea 
mental agency 


process without becoming 
usurping the rights and responsibilities of 
the parties involved therein, has been widely 
recognized, as the establishment of media 
throughout the 


and the ted- 


tion-conciliation agencies 


country by the states 


various 
eral government clearly shows 


The importance of mediation is not to be 


minimized, but on the 
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other hand it cannot 


ve considered as a substitute for collective 


bargaining t all times the mediation 
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individual ne 
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negotiations as such 


separate apart 
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gotiations. By mean should 


In my estimation, mediation is not a con 
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brought to 
Mediation defined. It 
dynamic, continuous process 


different 


a peaceful conclusion 
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is a that may 


assume forms as the occasion 


short-range point of view, the 

mediator’s ability to act as an intermediary 
position be- 
in keeping 
between 


Statements oft 
and his part 
communication open 


in exchanging 
tween the parties 
the lines of 

the parties may well be his most important 
function. So long as the negotiators can 
be persuaded to keep talking and to con- 
tinue to negotiate, even though through an 
outside party, the conflict 


danger of open 


may be averted 

From the long-range point of view, media- 
tion should serve as an educational process 
if its purpose of maintaining in- 
dustrial peace is to be attained 
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formation or 
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negotiations 
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tor may run, This occurs w 


himself to be drawn into the negotiations 


in such a manner that he becomes, in effect, 


an informal arbitrator 


Obviously, he must make many decisions 
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be a source of information and, whenever 
he finds it feasible, must explain to the 
parties their rights and responsibilities. To 
put it another way, one might say that the 
truly successful mediator is the one who 
has no “repeat business.” I should think 
that a mediator becomes discouraged when 
he acquires a clientele which calls on him 
regularly each time negotiation time rolls 
around. 

It may well be an unrealistic approach, 
but I am convince that were mediators to 
stress the educative process as part of their 
efforts, the fundamental and 
good will of both management labor 
would go a long way to lessen the pressure 
of the crisis stage in their negotiations 


Lot rd sense 


and 


Edward Peters in his book on Strategy 
and Tactics in Labor Negotiations says: 

“Industrial conflict is an aspect of col- 
lective bargaining which can often be con- 
tained and minimized, but wholly 
eliminated. It expresses the ultimate power 
of the parties themselves to reconcile con- 
flicting interests by their ability to check 
and balance each other. Thus, so long as 
both sides adhere to the broad rules of the 
game, bearing conflicts perform an 
important social function.” 


never 


can 


It is up to the mediator to teach the 
parties the “broad rules” and to urge upon 
them the adhering to 


rules. 


necessity of these 


One cannot deny that in some cases 


negotiations become simple demonstrations 


of power, and that rules of reason may not 
apply. 
tor is extremely difficult but not impossible 
if he is adequately prepared by experience 
submit com- 
bargaining 


In such cases the role of the media- 


and training so that he can 
promises based on the relative 
goals of the parties which may be known 
alone. However, wish to 
he must be most careful not t 
position 


to him again | 
stress that 
find 
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arbitrator 
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becomes either an advocate or an 


without authority 
I hope that I have not painted a picture 


of the mediator as who 
luctant to pitch into the middle 
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of bargain- 
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ing battles, for I do not intend any sucl 
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The mediator should be a highly 
outlook 
requirements as 


should be 


with an broad enou 
future 
needs He 


efforts of 


person 
encompass 

immediate 

channel the 
that 

responsibilities and attem 


negotiator 


end they will be able to 
their 
faith to reconcile their differences 

The mediator should always bear 
that he is a public official and not 
vocate of anything other than a 


peacefully resolving industrial « 


Like 


have 


death and taxes, we will always 


labor problems with us owevet 


thanks to the mediation services we may b« 


able to remove some of the sting 
[The End] 


UNION SECURITY IN CANADA 


The first toward union security 
within the framework of Canadian labor 
relations law is the obtaining of certifi- 
cation. Once certified, unions attempt 
to secure thernselves by requiring that 
the workers they represent continue 
their membership and that new em- 
ployees become members. Naturally, the 
most effective way of maintaining this 
support is to have written into the collec- 
tive agreement a union security clause. 

According to the CCH CANADIAN 
Lagour LAw Reporter, at { 2000, the legis- 
lation of the dominion and all provinces, 
except Prince Edward Island, Nova 
Scotia and Quebec, contains provisions 
specifically permitting the closed shop 
and its variants. The legislation in Nova 


step 


Scotia and Quebec contains no specific 


Prince l 


permissive provisions Edward 
Island has expressly outlawed the closed 

Alberta, British Columbia, Newfound 
land, Nova Scotia, Saskatchewan 
Prince Edward Island 


which compels employers to comply with 


and 
have legislation 
requests for a voluntary revocable check 
off. In compulsory checkoff 
clauses can be collective 
agreements, according to statutory 
vision. Quebec courts have upheld the 
legality of the voluntary revocable check 
off but compulsory checkoff has been 
ruled illegal. An appeal of this ruling is 
now pending before the Supreme Court 


Ontario, 
inserted into 


pro- 


of Canada. 
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Decisions of Courts and 
Administrative Agencies 








An industry fund cannot lawfully be jointly administered by 
representatives of employers and a union.—Mechanical con- 
tractors, making up the membership of an employers’ associa 
tion, were operating under an industry-wide collective bargain 
ing agreement which required contributions to various funds 
jointly administered by management and the union. A portion of 
these contributions was paid into an industry fund which was 
established for the purpose of meeting the costs of management 
in conducting labor-relations matters for the member employers 
The federal court in Pennsylvania held that the purpose and 
objective of the fund were lawful, but that the fund could not 
be jointly administered by the employers and the union. With 
union representatives serving as trustees of the fund, the em- 
ployers’ contributions would amount to unlawful payments of 
money to representatives of their employees under the Taft 
Hartley Act.—Mechanical Contractors Association of Philadelphia 
v. Local 420, Plumbers’ and Pipefi 


{ 71,793. 


ters’ Union, 35 Laspor CASES 


Where a union’s picketing of a nonunion television station 
was not for the purpose of securing recognition as bargaining 
representative, there was no unfair practice.—A union picketed 
a nonunion television station with the hope of inducing the 
employer's advertisers to transfer their advertising to union 
stations. In this way the union would strengthen its bargain 
ing position in dealing with the union stations’ expected demands 
for concessions in working terms and conditions equal to the 
competitive advantages available to the employer in its non- 
union operation. An NLRB trial examiner admitted that one 
of the normal, foreseeable results of the picketing would be a 
readiness on the part of the employer and its employees to 
resume contractual recognition of the union. However, since 
the actual motive for the union’s conduct did not involve an 
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attempt to force recognition, he held that there was no unfair 
practice. The trial examiner's recommendations will become 
final if not appealed within 20 days——Radio Broadcast Techni- 
cians, Local 1264, IBEW, Case No. 15-CB-223 analyzed at 5 CCH 
LaBor Law Reports (4th Ed.), § 50,107. 


Enactment of a right-to-work law did not immediately re- 
lieve an employee of his obligation to continue to pay union 
dues under an existing union shop contract.—An employee filed 
a charge against a union, alleging that it caused his discrimi 
natory discharge by a company. The evidence showed that the 
employer and union were parties to a union shop contract, and 
that during its term a right-to-work law was enacted in the 
state. The employee felt that the payment of dues was no 
longer necessary and quit paying them on the effective date 
of the newly enacted statute. After two months of dues delin- 
quency, the union asked the employer to discharge him. The 
employer complied with the request after being informed by the 
employee that he had not changed his mind about paying the dues 


The General Counsel noted that the new law prohibited 
only the execution or extension of a union security contract 
but that it permitted existing contracts to remain in full force 
until they expired. Thus, the employee’s discharge was per- 
missible under the valid union shop contract.—General Coun- 
sel Decision No. F-584, 5 CCH Lasor Law Reports (4th Ed.), 


Parties involved in Board proceedings have the right, for 
purposes of cross-examination, to demand the production of pre- 
trial statements made by witnesses.—The NLRB has reversed 


its policy in regard to disclosing witnesses’ reports for cross 


examination purposes. In a recent decision it declared that 
parties will hereafter have the right, for cross-examination pur 
poses, to obtain the production of pretrial statements made by 
witnesses. This decision is in conformity with the decision of 
the United States Supreme Court in Jencks v. U. S., 32 LaBor 
Cases { 70,731, where the Court ordered a governmental agency 
to produce reports made by government informers. 


The Board overruled its prior policy in The Great Atlantic 
and Pacific Tea Company, 118 NLRB 1280, in which it had viewed 
the Jencks case as applying only to criminal actions. NLRB 
trial examiners have begun issuing orders reopening cases in 
which access to pretrial reports of witnesses had been denied. 
—Ra-Rich Manufacturing Corporation, 5 CCH Lapor Law Re- 
ports (4th Ed.), { 55,673. 
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The mere filing of a representation petition did not preclude 

a union from subsequently filing a refusal to bargain charge. 
A union, which had previously filed a petition for a represen 
tation proceeding with the NLRB, filed a charge of refusal t 
bargain against an employer. The Board held that since the 
refusal to bargain charge was filed before an election was con 
ducted and the union had been granted permission to withdraw 


its representation petition, there was no abuse of NLRB processes. 


This case is distinguishable from the NLRB’s prior deci 
sion in Aiello Dairy Farms, 110 NLRB 1365, where a union was 
declared to have abused the NLRB’s processes by filing a refusal 
to bargain charge after the union had lost an election. Since 
the union had waited to file the charge until after the repre- 
sentation election, the union had permitted the Board to con 
duct a futile election. In the instant case this did not occur 
hus, a remedial order was issued against the employer. The 
Board added that the facts of this case did not warrant the 
novel remedy of requiring the employer to read the order to 
his employees.—Dan River Mills, Inc., 5 CCH Lapor Law Ri 
ports (4th Ed.), § 55,678 


The following of the trucks of struck primary employers 
did not, in itself, constitute an unlawful secondary boycott. 
\ complaint against two local unions (affiliated with Teamsters) 
alleged that they had induced the employees of some 14 motor 
carriers to refuse to handle the goods of eight paper companies 
(the primary employers). The evidence showed that after the 
strike and picketing by one of the locals against primary em 
ployers commenced, the motor carriers refused to pick up ship 
ments at the employer’s warehouses. The employers were required 
to transport their freight to the motor carrier terminals. One 
of the locals assigned employees to follow the employer's vehi 


cles to the trucking terminals in unmarked cars 


The NLRB held that the following alone did not influence 
secondary employees since the trucks were driven by primary 
employees and neither the following cars nor the men in them 
bore any identifying insignia. However, the Board found that 
a secondary boycott did eccur when members of the striking 
union entered trucking terminals, where the goods of the pri 
mary employer were delivered, and asked members of another 
union not to handle those goods.—Local 688, Warehouse and Dis 
tribution Workers’ Union, 5 CCH Lapor Law Reports (4th Ed.), 
J 55,679. 
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Parking lots do not come under NLRB jurisdiction. —Eight 
parking lots, which provided only parking services, were held 
to be doing business of an inherently local nature and to have 
no direct or indirect inflow within the meaning of the NLRB’s 
jurisdictional standards. Thus, a representation petition filed 
by a union was dismissed. Although the parking lots were clas- 
sified as retail service establishments and were part of an inter- 
state enterprise doing $3 million a year, the employer was not 
engaged in distributing or processing goods and materials. There 
was no indication that he purchased or received goods or mate 
rials in significant amounts from any source. The Board, there 
fore, found that the employer had no direct or indirect inflow. 
—System Auto Parks, 5 CCH Lasor Law Reports (4th Ed.), 
55,641. 


An employer had to reimburse employees for dues deducted 
from their pay where the employer had unlawfully assisted the 
union.—An agent for a union approached an employer and 
demanded recognition of the union. The employer questioned 
the majority claim of the union. However, when faced with a 
strike or slowdown in production, the employer agreed to defer 
the question of representation if the union’s contract terms were 
reasonable. Agreement was reached on a contract and the em- 
ployer advanced the payment of initiation fees and one month's 
dues for each of his employees, and later checked off dues under 
the contract. A union representative was also permitted to solicit 
employees to join the union. The NLRB held that the employer 
had unlawfully assisted the union since it did not actually repre- 
sent a majority at the time of the contract’s execution. The 
Board ordered the employer to cease dealing with the union or 
giving effect to its contract with the union. In addition, the 
employer was required to reimburse employees for any dues or 
initiation fees deducted from their pay. 


Board members Bean and Jenkins dissented in part. Member 
Bean felt that it had not been established by a preponderance of 
the evidence that the union did not represent a majority of the 
employees. Member Jenkins would have reserved the application 
of a reimbursement order to more willful and flagrant cases.— 
Dixie Bedding Manufacturing Company, 5 CCH Lasor Law Re- 
ports (4th Ed.), J 55,583. 


A local union has a property right in the use of its local num- 
ber.—A Louisiana appellate court recently held that the use of a 
local union’s number is a property right which cari be protected 
by resort to legal process. Thus, a local can seek injunctive relief 
to restrain a rival local, formed by seceding officers of the old 
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local, from using that number where its use by the rival local 


would confuse and mislead the public to the original user’s injury. 


Allegations in the local’s complaint were to the effect that it had 


used the local number for many years prior to the proceeding, 


that it was well known in the community by that number and 


that the use of the number by the rival union was causing irrep- 


arable injury. These allegations established a case of misappro- 


priation and wrongful use of a property right which if proven 


would entitle the suing union to injunctive relief. 


H. H. Williams 


et al. v. J. H. Ferquson, Jr. et al., 35 Lapor Cases 9 71,685. 


Breach-of-Contract Provisions— 
LMRA Interpreted Broadly 
s| he term “cor tract” mm tl I MR \ 


utting breach-ot-c tract 
labor 


11 
ie 


ments, ruled a federal 


¢ 


York recently (Burlesque Artists . 
v. American Guild of Variet irti 
35 Lapor Cases { 71,763) 


case were briefly as fol 


The Burlesque 


of Vari 
Association of 
(AAAA) for 


the labor 


Gul 


brought an ac 


closed tl +} 


at 

entertainment 
us brancl 

the BAA and 

BAA gives it exclusive 

burlesque industry, an 


jurisdiction 


AGVA’s charter 


1 the 


gives it exclusive jurisdiction over vaudeville 


nival entertainers 


AGVA ol 


| 


night club, circus and ca 

he suit alleged violations by the 
the constitution, byl . regulations a 
: o the BAA’s 


; 


failure t emea\ 


resolutions of th 


and the 


ment, 
the violations g 
have the suit dismissed on the unds that 
the suit did not come within 29 USC Sec. 185 


and that no diversity 1 


idants s ht t 


of citizenship existe 
The above section reads as follows 


“Suits for violation of contracts betwee 
an employer and a labor organization rep- 
resenting employees in an industry affect- 
defined in this chapter, 


organisations, may 


ing commerce as 
or between any such 
be brought in any district court of the 
United States having jurisdiction of the 
parties, without respect to the amount in 
controversy, or without regard to the citi- 
zenship of the parties.” (Italics supplied.) 
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language 

Inasmuch 
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examined ever 

s clear (A 
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27 I ABOR ( 


were subsequent 


labor 


Sun Shi 
mpany wv. Industria 


, . hes . " Wi 
farine Shipousiiding Workers 


LaBpor CASES € 66,116. where a distr 
in Pennsyl held 
tive history 


tended Section 


tive bargaining 
court felt that the 
in interpreting the 
sylvania court did not note the « 


the “collective bargaining” hrase 


agreements 
Pennsylvania court erre 
since the Pen: 
liminati 
Che defendants in the 


that the parties 


instani Case 
involved were 
separate labor organizations but component 
parts of a 


argued 

single labor organization and 
therefore, did not come under the statutory 
requirement that the suit be “between 
labor. organizations.” However, the court 
held that the pleadings raised a triabl. ques 
tion of fact as to whether the parties wer 
separate labor organizations 














Walsh-Healey Act Ineligible List 
—introduction of False Contract 


The refusal of the Administrator of the 
Public Contracts Division to recommend 
that a government contractor be relieved 
from the “ineligible list” penalty under the 
Wailsh-Healey Act was due, in part, to the 
introduction of a falsely dated contract in 
a recent administrative proceeding under the 
act (Matter of L. W. Foster Sportswear Com 
pany, Inc., No. PC-620, digested at 5 CCH 
Laspor Law Reports (4th Ed.), § 50,100) 

In this proceeding it was found that the 
contractor was guilty of violating the over- 
time, record-keeping and child-labor pro- 
visions of the act. Thus, the contractor 
was subject to a penalty of being listed as 
ineligible for future government contracts 
for a period of three years unless sooner 
relieved of the penalty by the Secretary of 
Labor. 

The contractor had introduced a pur- 
ported guaranteed-weekly-wage contract as 
a defense to one charge of overtime-pay 
violation. However, evidence was presented 
which established that the contract was 
falsely dated to indicate that it was exe- 
cuted two years prior to its introduction 
when in fact it was executed after the pro- 
ceeding was commenced. Thus, it appeared 
that the contract was deliberately introduced 
in an attempt to establish a false defense. 

As a result of this evidence 
findings of* violations of the act, 
ministrator recommended that the 
should not be relieved of the 
list” penalty “unless and until all liquidated 
damages found due to the Government 
have been paid and these respondents have 
demonstrated to the satisfaction of the 
Secretary that they were unaware of the 
falsity of the document when it was in- 
troduced, do not condone its introduction, 
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and the 
the Ad- 
contractor 
“ineligible 


have taken all 


sponsibility for the false representation and 
appropriate discipline, an¢ 
may be 


reasonable steps to fix re- 
to administer 
can that 
comply properly, responsibly, and in 
faith with all 
future.’ 


show they relied on t 


provisions of the Act in 


Counterclaim Not Permitted 
in Wage Collection Suit 


In a wage collection suit brought 
Secretary of Labor, a federal court 
jurisdiction to hear a counterclaim 


by the 


lacks 
sought 
to be asserted by the employer against the 
This is the 
cent holding by a federal district 
South Carolina (Mitchell v. Richey, 
Cases §71,790). The 
follows 

The 


action 


employees substance of a re 
court in 
35 LABor 
briefly as 


facts were 


Secretary of Labor brought the 
against the 
recover unpaid minimum wages and over 


time 


defendant empioyer to 


compensation alleged to be due 

The employer asserted a counter 
claim which stated that two of the 11 em- 
ployees were indebted to him in the amounts 
of $500 and $300. He asked for a judgment 
against the two employees in the above 
amounts. The l 
that the court lacked jurisdiction over the 
detendant’s counterclaim on the following 
grounds: (1) The real party plaintiff in 
this action was the United States 
had not consented to counterclaim 

setoff in an action brought Section 
16(c) (which authorizes lection 
suits brought by the Secretary of Labor) 


employees 


Secretary of Labor argued 


and 
any 
under 


wage c 


(2) The counterclaim was a permissive one 
which lacked independent grounds of fed- 
(3) The counterclaim was 
invalid since it did not state a claim against 
an “opposing party” 
Federal Rules of Civil 
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Nursery Warehouse Comes Under 
Agricultural Exemption 


A nursery’s warehouse operations, whic 
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FLSA’s agricultural exemption 
were the 
federal 


were carried 
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they 
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to a district 
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court in Alabama 
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existing 
cases of crop failures or were not substantial 


purchases ol 


since purchases either were made t 


meet contractual obligations i 
enough to change the agricultural char 

of the enterprise (Mitchell v. Huntsv 
Wholesale Nurseries, Inc., LABOR ( 
{ 71,726) 


_ 
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ASES 


that the 
overtime 


noted 
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afforded in Section 
respect to “any employee employed in agricul 
Che 


“agriculture” 


The court 
minimum 
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scope of the 
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13(a)(6) wit! 
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latter section makes the term 
applicable to in all 
and to any practices performed by a farmer 
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CURRENT LITERATURE 





in the Labor Field 





Report Writing 

A Guide to Effective Report Writing. In- 
dustrial Relations News, 230 West 4lst 
Street, New York 36, New York. Second 
printing, 1958. 30 pages. $1.50. 


The purpose of this guide is “to outline 
in brief the basic principles of report writing 
with respect to organization of material and 
style,” and as such, it is in contrast with 
Oral Communication of Technical Informa- 
tion, reviewed in the July, 1958 Lasor Law 
Journat. Both works, however, seek to 
bring about a better communication of in- 
formation between the reporter and the 
reader or listener. In concise outline form 
that is readable and clear, the book offers a 
summary of the written report—where to 
start, how to choose an appropriate style, 
how to edit and sum up once the body has 
been written. 

The guide is a distillation of 12 well- 
known works on writing and language, and 
includes the presentation of both scientific 
and business information. There are well- 
chosen “samples” in appendi form, cover- 
ing each report phase (title ge, table of 
contents, extract from a survey report, ex- 
tract from a scientific report, tables and 
illustrations), as well as three other ap- 
pendixes dealing with punctuation, typing 
and layout, and proofreaders’ marks. All 
in all, it is an excellent lodestar for the 
nonwriting man or woman who must con- 
vey written information effectively. 


Future Growth 


The Economy of the American People 
Gerhard Colm and Theodore Geiger, with 
the assistance of Manuel Helzner. National 
Fianning Association, 1606 New Hampshire 
Avenue, N. W., Washington 9, D. C. 1958. 
167 pages. $2. 
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Americans are not likely to be any more 
disposed in the future than they are now to 
accept as a goal a continuous rise in total 
production if it means a society of human 
robots. Nor would it make much difference 
whether such robotized men and women 
were commanded by an all-powerful state, 
as in communistic societies, or by all-power- 
ful captains of industry, as might have been 
- the case had nineteenth-century laissez-faire 
capitalisin survived. In the last 
the fundamental facing the 
generation of Americans is not agrarianism 
versus industrialism or socialism versus cap- 
italism. The question is: Can the American 
society succeed in combining the benefits of 
large-scale organization in the economy and 
in government with the greatest possible 
freedom of individual choice and the fullest 
possible realization of the potentialities of 
the individual? In taking a fresh look at the 
trends and prospects of the American eco- 
nomy, are searching for an answer to 
this crucial question. 


analysis, 


issue 


present 


we 


Part One of this book takes inventory of 
our natural resources, our labor force, our 
business management—its capacity 
search and technology, its acquisition of 
capital—of government and, last, our values 
and institutions. Part Two projects these 
into the future, thus presenting a for 
development. 


fc yr re- 


goal 


Social Integration 
and Moral Discipline 

Free Society and Moral Robert 
Cooley Angell. The University of Michigan 
Press, Ann Arbor, Michigan. 1958. 252 
pages. $6 


Crists 


This book deals with the peculiar prob- 
lems of social change occurring within a 
technical society—the problems of “ought- 
ness”—thus, the title: Free Society and 
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Professor Angell says: “Be- his opinion on barg 
can deal with the problems of cal process in 
moral order, we must see it clearly.” economic and 
helps the reader to do this by giving David | 
t moral order’s principal features discusses ti 
common values, moral norms, institutions, industrial 
adherence, deviation, anticipatory rejection, 


ie reader some fee r for the reality of 


problem-solving and the like. These give 
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system in 1975 

Walter P. Reuther, president of the lan Hazard, 
UAW and vice president of the AFL-CIO, president and dire< 
sé forth six principles of mature labor Plate Glass Company 
management relations which he hopes will and Future Problems 
govern unions and companies by 1975 gaining 

John S. Bugas, vice president, industrial James P. Mitchell, United 
relations, Ford Motor Company, expresses tary of Labor He spoke 
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Ahead in Industrial Relations in the United 
States.” 


University Publications 


Union Member Orientations and Patterns of 
Social Integration. William H. Form and 
H. Kirk Dansereau. Labor and Industrial 
Relations Center, Michigan State Univer- 
sity, East Lansing, Michigan. 1958. 12 
pages. 


“A persistent problem in the study of 
organizational behavior concerns the degree 
to which members assimilate the various 
goals of an organization.” The varied goals 
of a labor union (economic, 
political), combined with the varying de 
grees of enthusiasm in its socially dissimilar 
membership, make it ideal for this type 
of research. 


social and 


In this paper four main hypotheses are 
developed: (1) the relation of the type of 
union orientation to the degree of union 
participation; (2) the relation of community 
and neighborhood integration to union par- 
ticipation; (3) the association of the type of 
union orientation with the degree of com- 
munity integration; and (4) the relation of 
different union orientation to different com- 
munity backgrounds and careers 

The research site chosen for this project 
was Lansing, Michigan, and the union se- 
lected was a division of the United Auto 
mobile Workers of America 


Automation and the White-Collar Worker 
Jack Stieber. Labor and Industrial Rela- 
tions Center, Michigan State University, 
East Lansing, Michigan. 1958. 12 pages 


This paper deals only with “office auto- 
mation,” the term implying “the use of 
general and special purpose computing ma- 
chines capable of recording and storing 
information and of performing both simple 
and complex mathematical operations on 
this information.” 

Several examples, the results of cases 
studied by the Bureau of Labor Statistics, 
show the type of employee affected by the 
installation of the electronic computers 
They also point out the effects of such in- 
stallations on not only the employee, but on 
the company as well. 

Tentative conclusions drawn show that 
the limits of office automation have not yet 
been reached. 


Industrial Relations Directors: An Anno- 
tated Bibliography. Dalton E. McFarland 
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Labor and Industrial Relations Cente 
Michigan State University, 


Michigan. 1958 


East Lansing, 
14 pages 
J 


This bibliography was compiled to furnis! 


a convenient list of the accessible writings 
on industrial relations, and the place of its 
functions in the management field It is 
a list of only the most beneficial « 


of all the 


t the wr 
ings, not a summary writings on 


the subjects 





ARTICLES 





Employers’ Duty to Furnish Information 
Decisions in the labor field have i 

that good faith bargaining 
upon 
and related 
fulfill its duties as 


licated requires 


turnishn sul 


an employer, request, to 


ficient wage data to enabl 


union to an employees 
representative for collective bargaining. I: 
Robert A. Huston’s 
Information As an Element of Employer's 
Good Faith Bargaining,” appearing in 
April, 1958 University of Detroit Lau 


it 1s poimted out that this 


article “Furnishing 
the 
lournal, 
duty has beet 
construed to mean that the union 
titled to necessary and relevant infor 
which will assist it in bargaining intel 
fortify it for future negotiations and facil 
tate the policing of existing agreements 
Mr. Huston that although the 


NLRB and the courts frequently state that 


notes 


they decide relevancy on a _ case-by-cas¢ 
basis, there is a presumption (if no obvious 
harassment exists) that the union’s request 
indication that the data 
sought is germane to the issues. Thus, 
burden of proof to the contrary rests 


the emplover 


in itself is a good 


that while it has 


has been 


The author observes 
held that 
denied 
the fact 
employer, 
employer has the duty of providing the data 
factors. 


been information 


justly 


voluminousness 


sole record 


because of its 
that it was the 
it also has been decided tl 


irrespective of these 
It is Mr. Huston’s opinion 

quirement that the employer 

union “substantiating data” in support 

a claim of economic inability to pay does 

He emp! a 

the courts have 
i 


aoes 


that the 


furnish 


not appear to be unreasonable 
sizes. that the NLRB and 
consistently held that an 
not have to prove that he is unable to pay 
—he need only present economic data in 
Also, once the union 
under 


employer 


support of his claim. 
has received the information, it is 
no legal.obligation to alter its demands 
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Arbitration 





Developments 








“Partial Strikes’’ Improper 


An employer had “just cause” to impose 


“inlinar ta | > --] . 
disciy imary measures when On severai occa 
, 


its empioyees teit the 


plant tor a tew 


¢ 


without advance notice to 


attend “meetings.” 

f a recent finding i 
conducted 
pertinent unt 


read as follows 
ARTICLE XIV 
“STRIKES AND LOCKOUTS 


*! There shall be no strike, sitdown, 
demonstration or any 


organized or concerted interference with 


gi 
with 


down, employee 


any kind in connection any matter 


subject to the grievance procedure, and no 
such interference with work shall be directly 


or indirectly authorized or sanctioned b 


Local or the Union, or 


unless and 


thei 


otheers or stewards, until all 
successive 
i 
Snail 


the respective provisions of the 
steps of the grievance procedure 


have been complied with 


rhe evidence showed that on 
skilled trades on 

left the employer's plant for two hours to 

attend a “meeting” at the union hall to dis- 

No advance notice of this 


hree differ 


ent dates the each shift 


cuss grievances. 
was given to the employer, and 
these “meetings” was virtually 
The employer warned that if 


“meeting” 
attendance at 
compulsory 

there were a recurrence of this activity, dis- 
Neverthe- 


was hel 


ciplinary action would be taken 


less, another set of shift 


neetings” ‘ 
again without notice to the employer. All 
of the 
that 


sion without pay for their actions. 


employees involved were notified 


they would receive a one-day suspen- 
The union filed a grievance charging that 
“management has violated Article XIV of 


the collective bargaining agreement by im 


Arbitration 


] 
l, 


ppages) 
- Iny 

iti mic-Udy 

by 

assurances were give! 


penalties were 
[he arbitrator rul 
had the right t 
measures. He said that 
under Article XIV were 


be greater than their 
XXVIII—that is, the 
held t 
strike” and nota 


was mean 


was pointed 
an employee is nec 


employer's direction 


to determine 


six hours inste 


In regard to 


arbitrator declared tha 


well reason that the union mig! 


a series of one-day stoppages 


would merely be an amplification 


two-hour stoppages, this conduct was als 


held to be improper 
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Rank and File 





News of Work 
and Working People 








Meetings of Labor Men 


New York State Governor’s Conference 
on Occupational Health and Safety. — 
“Worker Health” and “The Industrial En- 
vironment” are two of four major 
discussions which will 
ference to be held in Albany cn October 7 
and 8. It is sponsored by the Governor's 
Advisory Committee on Industrial 
with James R. Reynolds, vice president of 
Alco Products in Schenectady, New York, 
as acting chairman. Governor Harriman 
will address the conference at a large dinner 
meeting October 7. 


panel 


highlight the con- 


Safety 


University of Illinois—The university, 
through the facilities of the Bureau of Busi- 
ness Management and the Division of Uni- 
versity Extension, will hold the eleventh 
Industrial Management Institute at Allerton 
House, Robert Allerton Park, Monticello, 
Illinois, October 7-9. “Management in a 
Period of Transition” will be the institute’s 
theme, with Wayne A. Lemburg serving as 
chairman. William S. North, president of 
I. M. A., will present the banquet address 
“Some Current Problems Confronting Man- 
agement” on October 8. 


Michigan State University.—The eighth 
annual Management Conference will be held 
October 18 in East Lansing. Edwin G 
Nourse, vice chairman of the Joint Council 
on Economic Education, and Joseph A. 
Loftus, veteran newsman in the Washing- 
ton, D. C. bureau of the New York Times 
have accepted speaking invitations. 

The university will again sponsor the 
Purchasing Seminar. It will run from 
October 27 through October 31 and, after 
a one-week break, from November 10 through 
November 24. John H. Hoagland of the 
College of Business and Public Service will 
serve as seminar director. Information may 
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be obtained by writing him at the College 
Public Michigan 
East Micl 
Arthur M 


Institute 


ot Business and Service, 


State University, Lansing, igan 
University of California. — 
university's 
will ! 

Arbitration rhe 


meet in Room 


Ross, director of the 
of Industrial Relations, ead the seminar 
on Labor-Management 
ten two-hour 


106, Richardson Hall, 


Center, 55 Laguna Street 


sessions will 
University Exten 
San Fra 
California The hours are trom 
6:00 p. m. and fall on November 4 an 
December 2 and 16, 
February 3 and 17, and 
For further information 
Smith, Institute of 
California, 


January 6 

March 3 ant 17 
write or call Vis 
Industrial Rela- 
Berkeley 4, 


ginia B 
Univer Sitv ol 


tons, 


Calitornia 


Congressional Summary 


The Welfare and Pension Plans Disclo- 
sure Bill (S. 2888), the Social Security 
Amendments of 1958 (H. R. 13549) 
and the Technical Amendments Act of 
1958 (H. R. 8381) were signed by the 
President. 

As we went to press last month, several 
legislation were in the 
President. The highly con 
reform bill (S. 3974) had 
Committee but the 


important pieces of 
hands of the 
troversial labor 
died in the House Labor 
Welfare and Pension Disclosure Bill 
(S. 2888), the Social Security Amendments 
of 1958 (H. R. 13549) and the Technical 
Amendments Act of 1958 (H. R. 8381) had 
been sent to the President latter 
bills were subsequently approved and are 


ans 


These 


now law. 

The Welfare and Pension Plans Dis- 
closure Bill, as noted last month, applies 
to all employee welfare and pension plans 
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covering more than 25 employees, whether 


or not they have been brought into existence 
and whether 


made 


collective bargaining 
mitributions 


through 
or not are 
The act’s scope is limited to disclosure and 
and enter the field of 
It is hoped that public scrutiny 


employee c 


reporting, does not 


regulation 


will deter dishonesty and mismanagement 


The Social 1958 


benefits for 


Security Amendments of 
the 
t, and also raises 


raises persons on social 


rolls by 7 


security 


per cet 
for the higher benefits 
~ 


payroll taxes to pay 


1th employer and employee tax rates wil 
increased from 2% 


1959, while the tax rate 


per cent to 


sent in 
self-employed will go up from 3% pet 


to 34 per 


taxable wage base 


$4,200 to $4,800 a 


cent The 
also be increased from 
year, beginning in 1959 
1958 


Act of 


unintended 


The Technical Amendments 


eliminates substantive benefits 


in the income estate and gift tax provisions 


of the 1954 Internal Revenue Code, and also 
peal 


removes technical errors and ambiguities 


bills also signed by 


R. 6788. 


The following were 
the President. H 


authorize 


which permits 


abbreviated records in 
the review of proceedings of administrative 
agencies (including the National Labor Rela- 
Committees for 
1e Virgin Islands) under 
Fair Labor Standards Act; S 

in part simplifies the filing of 
information under the Copeland (Anti 
Kickback) Act by permitting contract 
subcontractors to file 


Board 
Puerto Rico and t 
the 
which 


trons 


and industry 
} 


and statements in- 


stead of sworn affidavits. 


Although Congress adjourned on August 
24, the Senate McClellan Labor Rackets 
Committee continues to hold public hear- 
ings on corruption in labor-management 
In January, 1959, the committee's 
and it is to submit a 
that time. How 


items still left to be 


relations. 
authority 
final 
ever, due to the many 
investigated, the committee 
portedly intends to ask Congress to exte1 
the commitee’s life until January, 1960 


expires, 


report to Congress at 


chairman re- 
| 
: 


Supreme Court Docket 


Several important iabor cases appear 
on the appellate docket of the United 
States Supreme Court. 

The 1958-1959 Term of the United States 
Supreme Court is scheduled to begin on 
October 6, 1958, and over 300 cases already 
the appellate docket. 


appear on Court's 


Rank and File 


Many labor included 


in this 


cases are 


which 


interesting 


number, among are the 


following 
Leedom v. Kyne 


eral 


Docket No 


action in 


14.—A fe 
setting aside a ¢ 
of a union by the National 
Relations attacked on tl 
that the court had no 


inch led I 


court’s 
tification 
Board 1s 
authority t 
certification whicl 


> n ao . ] + 
and nonprofessional em] 


myees 1 


bargaining unit 


Bu 


activity 
f the National 
may not award damages 
is unlawful 
ul 24 of the International Br 
Chauffeurs, Wareh 
America, AFL-CIO 


49 —A state « 


pertormance < 


the rh 
Teamster . usemien 
Helbers Z 
D € ket No 


enjoin the 


leasing agreement betweet 


carrier and a union repres¢ 
| 


yees, where the cx act v10 


t statute, is contested 
the relationship 
the subject 


betwee n 
matter « 
matters exclu 


volve sivel 


government’s province 
Jartenders Inter 
Docke t N 21 
is sought of a decisi 
rity of the National 
ns Board to decline to exe 
cases 1n 


District 


representation 


outside the 


n the 
blueprints 


engaged i 
plans and 
firm should be considere« 

the production of g 
commerce and subject t 


Standards Act 


tchell v. Kentucky 1an 
Ine . Docket No 161 he 


reversal I 


secreta 
j 
l 


Labor asks for a a holding 
a hnance 
and record-keeping 


Fair Labor Standards Act 


Hill, Docket N 


assert that 


company is exempt from the ove 


requirements 


friedman Vv 


petitioners a person seeking 
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damages for unpaid overtime compensation 
must prove that he was engaged in inter- 
state commerce and that his failure to do so 
deprives a trial court of jurisdiction. 
Felter v. Southern Pacific Company, Docket 
No. 269.—Former union members, seeking 
to enjoin a railroad from deducting union 
dues from their contend that an 
agreement providing that revocation of the 
deductions must be on forms furnished by 
the union violates the Railway Labor Act. 


wages, 


Brotherhood of Railroad Trainmen v. Switch- 
men’s Union of North America, Docket No. 
106.—A union argues that a federal court 
improperly ruled invalid a checkoff agree- 
ment which included employees who were 
exclusively represented by another union 


Flaxer v. U. S., Docket No. 60.—A union 
president, convicted of contempt of Con- 
gress for refusing to produce the names 
and addresses of the members of his labor 
union, seeks reversal of his conviction on 
the ground that there was no showing of 
a legislative purpose for the demand. 

U. S. v. Brewster, Docket No. 219.—In a 
case where a union official refused to pro- 
duce records or testify, the Court is asked 
to reverse an acquittal on the basis that the 
Subcommittee on Investigations of the Com- 
mittee on Government Operations had the 
authority to subpoena union officials and to 
inquire of them as to the veracity of union 
financial reports. 


SUB Plan Income Not Taxable 


The Internal Revenue Service recently 
ruled that the income to a trust, cre- 
ated in pursuance to a SUB plan, is 
not taxable. 


In some instances corporations have estab- 
lished trusts pursuant to a supplemental 
unemployment benefit (SUB) plan, nego- 
tiated as the result of a collective bargain- 
ing agreement, for the purpose of 
furnishing SUB benefits to a designated 
class of employees. Contributions to these 
trusts by employers were held to be de- 
ductible by the employers some time ago. 
Now the Internal Revenue Service has 
ruled that the income to these trusts is also 
exempt from federal income tax (Rev. Rul. 
58-442, CCH Stranparp Feperat Tax ReE- 
ports (1958 Ed.), { 6676). 

The Service held that these trusts create 
a voluntary employees’ beneficiary associa- 
tion within the meaning of Section 501(c)(9) 
of the 1954 Internal Revenue Code. This 


sole 
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section exempts these associations from 
federal income tax. Thus, income derived 
by the trustees for payment of benefits to 
the members is exempt from federal income 
tax if the section’s other requirements are 
met. The exemption, however, is not auto- 
matic. An application form must be filed 


on Form 1026 


This ruling has nothing to do with the 
benefits paid by the trust to the individual 
laid off. What he receives is includable in 
his gross income for the year in which the 
benefits are received 


Unionization in California 


Nearly 40 per cent of all the nonfarm 
wage and salary employees in Cali- 
fornia are members of labor unions. 


The latest annual report on. union labor 
in California showed that union member 
ship in California totaled 1,736,700 in mid- 
1957. This is 39 per 
number of and 
ployed at that time by ail 
estabishments in the state. The report, 
leased by Edward P. Park, California Di 
rector of Industrial Relations, was prepared 
by the Division of Labor Statistics of the 
Department of Industrial Relations 


cent of the total 


wage 


salary workers en 


nonagricultural 


The report also indicates that 89 per cent 
of California union contracts 
union security provision. Contracts 
taining such provisions cover 83 per cent of 
the workers under collective 
the state. The union shop is the 
common type of union security provision in 
California, being specified in contracts cov- 
ering 61 per cent of the workers employed 
under union agreements 


The report on union 
is based on a survey made by the 
of Labor Statistics and Research of 
agreements 1,393,000 
workers. In the 
reviewed, the shop 
1,111 


about 850,000 employees 


contain a 


con 


bargaining in 
most 


security provisions 
Division 
1,550 
covering California 


1111 of 


union 


1,550 agreements 
was specified 


These union shop contracts covered 


In a union shop agreement it is agreed 
that all workers will be union members or 
become union members within a specified 
time after being hired. In the great major- 
ity of contracts with union shop provisions, 
the employer is free to select new employees 
without regard to union membership. This 
was the case in 950 of the 1,111 California 
union agreements with union shop provi- 
which were reviewed in the survey 
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In Future Issues... 


Welfare and Pension Plans. The important Welfare and «f 
Pension Plans Disclosure Act was signed by the President on e A 
\ugust 28. In signing the bill, he charged that the law fails —" 
to provide necessary protection to the beneficiaries of the 
NEW DISCLOSURE REQUIREMENTS 


ans. It is his opinion that the law fails to set up the ma : 
Pension Plans and Employee Benefits 


chinery essential for effective enforcement. Others, including / 
‘ ” Welfare and Pension Plans Disclosure 

the Secretary of Labor, have expressed disappointment with Act With Explanation 

the legislation. However, the law is not completely withou 


merit. A forthcoming article points out that by passing the 


] 


bill, Congress has clearly indicated the federal responsibility 


this area. It is noted that a thorough and conclusive investiga 


tion is needed to ascertain whether the present legislation 1 ‘eesiementa 
adequate to safeguard the interests that “half of the Americar : = 
’ 1 the und - , n f en 


population has in the sound and efficient operati 


57 


ployee benefit plans.” 


FIRST CLASS 


PERMIT NO 
CHICAGO 








Emergency Boards. From the inception of 
Labor Act in 1926 until early 1957, a total of 127 emergency 
boards have been created by the Presidents in order to “i 
vestigate and report” on disputes between railroads and their 
employees. An article will analyze the successes and failures 
of these boards. It is recommended that one should proceed 
cautiously before attempting to impose this system in any 


other areas. 


Punitive Damages. Two United States Supreme Court 


} 
| 
I 


decisions have caused considerab 


CHICAGO 46, ILL. 


e consternation among iabor 


unions and among employers who see where they may become 


MAILer 


nvolved. The issue involved in the cases was whether a state 


court has jurisdiction to entertain an action for damages 


SARY IF 


brought by an employee against a union for malicious inte 


ference with the employee's lawful occupation. The Supreme 


4025 W. PETERSON AVE. 


Court upheld the state courts’ jurisdiction and thus opened 
the door to “staggering punitive damages against labor unions,’ 


which is the title of our article. At the present time the only 


POSTAGE WILL BE PAID BY- 
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solution to the problem for the unions seems to be the put 
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chase of hability insurance, it is pointed out 
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PENSION PLAN GUIDE 
help for everyone 


CCH’s Pension PLAN Guipe offers expert, specialized h 
concerned with profit-sharing and pension plans. Regular biweekly GurD! 
Reports explain and apply latest developments affecting plan drafting, qualifica- 
tion for federal tax exemption, program operation and administration. 

Emphasis is always on sound solution of current pension plan problems. 
Tax and social security angles, new disclosure requirements, status of plans 


under current labor rules, investment of pension funds—all these and more 
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